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CRIMINAL CODE AMENDMENT BILL 2008 

Second Reading 

Resumed from an earlier stage of the sitting. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [5.35 pm]: Before question time, the 
point I was making to the house was that despite the significant community outrage at the lack of a conviction in 
the case of Constable Matt Butcher, it is still incumbent on us as legislators to make sure that we apply our 
critical faculties to ensure that this bill—which goes to sentencing, not mandatory convicting—meets the 
provisions that the government’s second reading speech tells us it seeks to meet. Despite the highly charged 
emotions running through the community about the dreadful things that happened to Constable Butcher, I also 
think that we need to take a metaphorical breath and test this legislation on whether we have thought of all of the 
circumstances in a person’s life that might lead that person to act in a way, be it rationally or influenced by 
alcohol or other drugs, and in so acting irrationally and perhaps out of character, that will do harm to public 
officers covered by the bill. We need to ask ourselves whether it is right to give a mandatory sentence to a person 
in the circumstances I have just described. Perhaps we are talking about a person who committed a one-off rash 
act influenced by alcohol. Perhaps we are talking about a young adult who might otherwise be a perfectly law-
abiding citizen but on one occasion uncharacteristically hits out at a police officer. Is it right that the only price 
that person can pay for that rash act is a jail term in an overcrowded adult jail? Is it right that a mentally ill 
person must serve a jail term in an overcrowded jail, or do we owe a mentally ill person an amendment that 
recognises that there may well be certain circumstances that we seek to prescribe in the legislation in which to 
send a person to jail would be manifestly unjust? I will therefore be moving amendments at a later date in debate 
on this bill, which will seek to hold the government to its election promise in respect of the categories of public 
officers to whom the provisions will apply. I will also be moving amendments to insert provisions that recognise 
that a jail term in some circumstances may well be manifestly unjust, and to remove the provisions for children. 

The bill has taken some time to get to the Legislative Council. The genesis of this bill was a twofold election 
promise. The first is that these laws would apply to all public officers and, secondly, that the bill would be 
introduced within the first 100 days of the life of the Barnett government. The document that was released during 
the election campaign headed “Liberal Plan for the First 100 Days of Government” included references under the 
subheading “Law and Order” to — 

• Introduce mandatory sentences for thugs who assault police and public officers. 

The other document released during the election campaign headed “Liberal Plan for Police” included these 
words — 

A Liberal Government will introduce a series of minimum mandatory jail terms for assaults on both 
police and public officers, sending a simple message to offenders — if an officer is assaulted and 
sustains bodily harm, the offender will go to jail. 

Despite the fact that it was promised within the first 100 days, that the government had the opportunity to bring it 
before this house before we rose for the winter recess, and, indeed, that the government had the opportunity to 
consider referring the bill to a committee before the winter recess and ensuring that any committee consideration 
did not hold up consideration of the bill before the house, it comes before us now. It does not come before us in a 
legislative vacuum. The previous government introduced the Criminal Law and Evidence Amendment Bill 2008, 
which made certain amendments to the Criminal Code to increase penalties and to categorise in particular 
offences of assault against public officers. That legislation came before Parliament on the basis of advice from 
the Director of Public Prosecutions and with the support of the police commissioner.  

In part, those legislative changes were to increase the penalties for those most serious assaults causing grievous 
bodily harm and to create, if we like, a category of offences for serious assaults against a public officer and to 
apply certain penalties. The Liberal’s election promise led Western Australians to believe that a Barnett 
government would, as a matter of priority and some urgency, introduce mandatory sentencing for all public 
officers. To that extent, I note that, in fact, it is reasonable for the government to say it has a mandate. It certainly 
took a proposition to the election and canvassed its policy with electors. However, from the bill before us we see 
that the government has not fully carried out the commitments it made at the election. Members will recall from 
the Liberal Party election document “Liberal Plan for the First 100 Days of Government” the following 
commitment it made — 

• Introduce mandatory sentences for thugs who assault police and public officers.  

There was no, if we like, discounting on what might or might not constitute the definition of public officer in that 
promise. Labor will move amendments to expand the coverage of this bill to include other public officers who 
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are confronted with violence in their workplaces when they seek to carry out their daily work on a regular basis. 
That includes nurses. There have been many examples in hospital emergency departments, not limited to and not 
in a new way, but particularly highlighted by the prevalence of some of the more odious drugs, such as ice, 
which causes incredible aggression and strength in the people on it and who are then escorted by police to 
emergency departments. We have seen some dreadful circumstances in which those people have taken out their 
frustrations on nursing staff. Of course, in recent years mental health nurses also have been attacked by patients 
as they were trying to do their jobs. The Labor Party argues that this legislation should apply to nurses, who are 
exposed to that kind of violence and who, not dissimilarly to police officers, commence their shift knowing that 
physical confrontation is not beyond the realms of possibility for them on that given day or given shift. It is also 
the case that firefighters attend domestic fires, although not limited to them, during which members of the public 
can become quite distraught. They equally should be given the protection of these laws. From time to time also 
teachers face hostile parents in their workplace, especially when perhaps family and domestic violence is 
happening within the family or there are issues around custody and access in particular. We say that teachers also 
should be offered protection in the face of angry or distraught and therefore violent parents of children at school.  

The bill takes two categories of assault and removes the discretion of the judiciary to consider any less of a 
sentence than that which is prescribed. Assault is defined in the code in the following terms — 

Strikes, touches, or moves … or threatens to apply force … as to cause injury or personal discomfort.  

The bill has taken the category of “serious assaults” from section 318 of the Criminal Code. This offence applies 
only to public officers, and seeks to remove from the judiciary any discretion, once a conviction is held, to 
impose a sentence of anything less than that which is prescribed. The second category of assault, in section 297 
of the Criminal Code, in respect of grievous bodily harm, which I am advised is that harm that falls short of 
killing someone but is pretty serious and its consequences will have a permanent effect on the officer’s health or 
wellbeing, already contains a hierarchy within it of sentencing provisions that recognise certain circumstances in 
which a higher sentencing regime is to apply in the case, for example, in which the victim of the violence is over 
60, there is family domestic violence or a child is present. In those cases, there is a higher penalty to pay for 
everyone, not just public officers. It includes reference to a particular regime of sentencing for offences against 
public officers.  

I would say that we are taking a significant step by varying the legislation, which already recognises that public 
officers are entitled to special protection. The bill takes a dramatic step in removing that discretion from the 
judiciary, and that is not something we should do lightly. I know that it is a matter of great concern to the legal 
profession. I want to thank the Law Society of WA for its briefing to me and its frankness in that briefing. I want 
to acknowledge that the Law Society has significant difficulty with the path that is being taken with this 
legislation.  

Hon Giz Watson: That is putting it mildly.  

Hon SUE ELLERY: It is. The question that has emerged in the debate on this bill as it has worked its way 
through the Parliament is: where does the discretion now sit? If it does not sit with the judiciary, it is with the 
police and their capacity to decide whether they will lay charge X or charge Y and whether they deem the 
injuries and the circumstances that led to the injuries to be such that a person will be charged with an offence that 
the police know will impose a mandatory jail sentence.  

I want to touch a little on the convention in this house of where a head of power rests in how legislation is 
implemented. More than the other house, this house has a history of being wary of bills in which the power is to 
be exercised according to an instrument that is beyond the scrutiny of Parliament. This house has a history of 
being very wary, for example, of matters to be included in regulations. That is not what we are talking about 
here; we are not talking about a disallowable instrument that can come before the house and can at least, even if 
in a short debate, be scrutinised by the Parliament. We are talking about a set of guidelines to be developed by 
the police, perhaps in consultation with other agencies, but certainly to be administered by the police, and 
potentially to be varied at any point in time, to have its elements changed at any time way beyond the capacity of 
the Parliament to apply any scrutiny of how that is to happen. When I was considering the significance of that, I 
asked the Clerks, who very helpfully provided me with some references to a couple of reports. I am sure this has 
been canvassed many times in the house and in the committees of the house, but I was looking for a couple of 
instances in which this house’s position is expressed on power in legislation being within an instrument that is 
not subject to parliamentary scrutiny. What view have the committees of this house expressed over the years? 
The first report I will refer to was produced by the Joint Standing Committee on Delegated Legislation in May 
2003. It is the committee’s seventh report and is entitled “Powers of Entry and Powers to make Local Laws that 
affect Private Land under the Local Government Act 1995”. It was presented to the Parliament by the committee 
chair, Margaret Quirk, and the deputy chair, Hon Ray Halligan. The committee canvassed matters that were not 
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authorised or contemplated by the act being included in an instrument that was beyond the reach or scrutiny of 
the Parliament. I will read some of pages 25 and 26 — 

The test for the validity of a subsidiary law-making power, including a necessary or convenient power 
… has been held to be the test of “proportionality”. As to a “necessary and convenient” statutory power 
to make subsidiary legislation … 

In this case, the committee made the point that this by definition includes local laws, which is what it was 
considering. The report continues — 

… such a power does not enable the authority by regulations to extend the scope or general operation 
of the enactment, but is strictly ancillary. It will authorise the provision of subsidiary means of carrying 
into effect what is enacted in the statute itself and will cover what is incidental to the execution of its 
specific provisions. But such a power will not support attempts to widen the purposes of the Act, to add 
new and different means of carrying them out or to depart from or vary the plan which the legislature 
has adopted to attain its ends. 

I draw to the attention of the house that that passage refers to regulations. What we are talking about here is that, 
under this legislation the government’s advice to us by way of the debate so far is that the power and the 
discretion as to the nature of the charge—the power to decide whether someone will be charged with an offence 
that carries a mandated sentence—rests not in a set of regulations that will be scrutinised by the house but in a 
set of guidelines well beyond the scrutiny of the Parliament. The committee report continues — 

The test for whether any subsidiary legislation is valid is whether it “… goes outside the field of 
operation which the [empowering] Act marks out for itself …”, or “… varies the general plan or 
purpose of the Act…”. An instrument of subsidiary legislation will go beyond the power of its 
empowering Act if it does not come “… within the scope of what the Parliament intended when 
enacting the … [primary Act] …” and if it reveals “… a different means for carrying the purposes of 
the Act into effect…” 

The point that is made there is that when considering, in this case, delegated legislation it must be established 
whether the subsidiary legislation goes beyond that which the legislators intended. In our case, we are being 
asked to approve legislation that will rely significantly for its efficacy on a set of guidelines that we cannot put to 
that test, because they will not come before us. They are not disallowable regulations, but rather a set of 
guidelines to be determined and then applied by the police. Parliament sets the parameters for regulations and it 
seems to me that this bill goes some way beyond that in that we are being asked to sign off on a piece of 
legislation that we know will be implemented according to a set of guidelines that will not be subject to our 
scrutiny. 

The second report I will refer to is the twenty-second report of the Joint Standing Committee on Delegated 
Legislation, which is its annual report for 2006. This report canvasses some of the same things, but it sets out 
quite neatly for members at pages 24 and 25 the legal background in a section headed “Concerns Raised in 
Relation to Instruments Scrutinised by the Committee: Not Authorised or Contemplated by An Act — Sub-
Delegation”. It states — 

In the Westminster system of government, which applies in Western Australia, there is a separation of 
power between the three arms: the Legislative (Parliament), which makes laws; the Executive 
(Government), which administers laws; and the Judicial, which interprets laws. 

However, Parliament may delegate its legislation-making authority to other bodies, including the 
Governor, local governments, the Executive and its departments and agencies, by assenting to 
legislation authorising that delegation. 

Nothing in this legislation authorises that delegation. The annual report then goes on to set out some examples of 
what might constitute delegation and sub-delegation. The critical point reads — 

However, in the absence of a legislative authority to the contrary, there is a common law rule against 
the sub-delegation of legislative power. This rule is based on the principle that a body that has been 
delegated the power to make legislation cannot itself delegate this power. 

The rule against sub-delegation only applies to legislative powers, not administrative powers. This 
distinction is not easy to state. At issue is whether regulations are being administered or formulated. 

The wider the field of operation left to the sub-delegate, the more likely it is that a court would take the 
view that there has been a sub-delegation of legislative, rather than administrative, power. Where it 
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seems that the sub-delegate is merely ‘filling in the details or gaps’ left in the legislation itself, it is 
more likely that this would be seen as administrative in nature and therefore valid. 

The Committee noted that the question was whether the legislature had sufficiently circumscribed the 
way in which the administrative discretion was to be exercised by laying down guidelines within which 
the administrator must act. 

We are not being asked to lay down the guidelines setting out the way in which the administrator must act in this 
sense, because we are not being asked to consider a set of regulations at some point in the future. We are being 
asked to sign off on a piece of legislation the efficacy of whose implementation rests with a set of guidelines that 
is beyond our sight. In the committee stage of this bill I will be seeking the formal tabling of those guidelines 
and I will be seeking commitments from the government about its intentions on the terms of the guidelines. We 
must take that commitment on trust, and we need to pay some significant attention to that when we reach that 
point in the committee’s examination of the detail of the bill before the house. 

I will conclude my comments on the second reading where I began; that is, with those police officers and their 
families who start every day and at the beginning of every shift knowing that physical violence is quite likely to 
be a part of their day, and how we will continue, beyond this legislation, to extend to them the best protections 
that we possibly can. The Labor Party recognises that the government has a mandate for components of this bill, 
but that has not translated itself into a bill that is without flaws. Our amendments in particular will seek to 
address those flaws. 

Sitting suspended from 6.00 to 7.32 pm 

HON GIZ WATSON (North Metropolitan) [7.32 pm]: I will make some comments on the Criminal Code 
Amendment Bill 2008 on behalf of the Greens (WA). Before I start, I will make it abundantly clear that members 
of every other political party in this place get unlimited time to debate bills, but not the Greens. This is one of the 
times that I am sure I will be seeking an extension of time. This matter deserves the full attention of the house. I 
want it on the record that I am not happy with that circumstance.  

Hon Norman Moore: You were not here when that standing order was put in place.  

Hon GIZ WATSON: Nevertheless, perhaps members can appreciate that it seems somewhat ironic that 
members of every other party other than the Greens get unlimited time.  

Hon Norman Moore: The Democrats didn’t either.  

Hon GIZ WATSON: That party is not represented in this place, so I will not argue for them.  

The bill that we deal with tonight is one of the most significant bills that this Parliament has dealt with for quite a 
long time. We deal with a lot of different legislation in this place, some of it relatively trivial and some of it 
relatively inconsequential. This is not that type of bill. This is a bill that has the capacity to incarcerate a 
significant number of Western Australians, including juveniles. Therefore, I have a few things to say about this 
bill. I indicate at the outset that the Greens are fundamentally opposed to mandatory prison sentences.  

To deal with this issue of mandatory sentencing, we need to understand that ordinarily when a person is 
convicted and sentenced for an offence, the court works out the sentence by considering a variety of things as 
required under sentencing laws. Factors that the court would normally consider in deciding the sentence includes 
the statutory penalty for that particular offence, particular circumstances and context and any aggrieving or 
mitigating factors that make the offender either more or less culpable in the court’s opinion. Minimum 
mandatory sentencing changes the ordinary sentencing exercise from weighing up a variety of factors to one in 
which the minimum penalty available depends solely on the category of offence committed, regardless of the 
circumstance and context.  

This bill provides for a minimum mandatory sentence of imprisonment to be imposed on adults and young 
offenders—members need to be reminded that offenders as young as 10 are included in this bill—convicted of 
doing grievous bodily harm to or assaulting and causing bodily harm to particular kinds of public officer. A 
sentence for such an offence must be imposed as an actual sentence, not as a suspended sentence. The conviction 
also must be recorded, which means it cannot be spent until 10 years has passed.  

The public officers to whom the bill relates are police officers, prison officers, ambulance officers, security 
officers under the Public Transport Authority Act and contract workers under both the Court Security and 
Custodial Services Act and the Prisons Act.  

I note with interest the ambiguous position of the Labor Party that has some qualms about supporting this kind of 
legislation but actually wants to extend it further to other public officers. It is a very convoluted position and one 
that is very hard to argue.  
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The bill seeks to amend sections 297 and 318 of the Criminal Code. Section 297 currently provides that a person 
who unlawfully does grievous bodily harm to another is liable to a maximum sentence of 10 years’ 
imprisonment and this increases to 14 years in certain situations; for example, if the victim is a public officer. 
The bill amends section 297 to provide that where the victim is a public officer from one of the categories I have 
mentioned, the sentencing court must, in respect of young offenders, impose a minimum sentence of three 
months in prison. I do not know whether members can remember back to how they felt when they were in the 10 
to 18-year age bracket, but I am sure they would recall that 24 hours seemed like a long time. Therefore, I am 
sure that three months would be considered a lifetime by a juvenile offender. This sentence cannot be suspended 
and the conviction must be recorded. In respect of adult offenders, a minimum sentence of 12 months in prison 
must be imposed. Again, this cannot be suspended. 

Section 318 currently provides that a person who assaults a public officer is liable to a maximum sentence of 
seven years. This increases to 10 years if the offender is armed or in the company of one or more other persons. 
The bill amends section 318 so that where the victim is a public officer from one of the categories I mentioned 
and provided that, in addition, the officer suffers bodily harm, the sentencing court must in respect of young 
offenders impose a minimum sentence of three months in prison. That sentence cannot be suspended and the 
conviction must be recorded. In respect of an adult offender a minimum sentence of nine months in prison would 
be imposed if the offender was armed or in the company of one or more people, otherwise the sentence would be 
a minimum of six months in prison. Again this sentence cannot be suspended.  

The bill further provides for a review of its effectiveness after three years and the report of the results laid before 
each house of Parliament. Whereas we would support a review position in such an onerous bill such as this, it is 
worth noting that in the other area of mandatory sentencing that this state has on its statutes—that is, the three 
strikes provision for home burglaries—the legislation was reviewed. That review found that mandatory 
sentencing in that respect was not achieving the outcomes that the policy and the bill were supposed to achieve. 
Nevertheless, the then government did not repeal those mandatory provisions, even when it had the evidence in 
front of it. I have no confidence that any government made up of the other political parties in Western Australia 
will repeal legislation that provides for mandatory prison sentencing. They do not have the guts to do it. They do 
not have the guts to look at the evidence when it is provided and act on it. There is not a guarantee that a 
negative report will mean that the laws are abolished.  

I will now give some background. In February 2008 the now Minister for Police, then in opposition, introduced a 
private member’s bill in the other place titled the Acts Amendment (Assaults on Police Officers) Bill 2008. That 
bill sought minimum mandatory sentences for certain kinds of assault committed against public officers 
including, but not limited to, police officers. The second reading was not agreed to in this place and that bill did 
not proceed. However, the then government introduced the Criminal Law and Evidence Amendment Act 2008, 
which was an omnibus bill that amongst other things increased but did not mandate penalties for assaults on 
public officers and expanded the occupational categories to which they would apply. Late in 2008, with the 
support of the opposition and the Greens (WA), the Police (Medical and Other Expenses for Former Officers) 
Act 2008 was passed, which means that former police officers and Aboriginal police liaison officers who have 
left the WA Police Service can now recover medical expenses for injury and illness incurred on the job. That 
was a bill of which the Greens were very supportive. As indicated by this history, all parties acknowledged that 
public officers, and police officers in particular, are exposed to particular dangers in the course of their work, and 
all parties have cooperated in legislative measures to address that risk. The issue here is whether, in addition to 
those previously agreed measures, minimum mandatory penalties are also appropriate.  

International Prisoners Justice Day this year was on 10 August. That day marked the anniversary of the death in 
custody of a Canadian prisoner, Eddie Nalon, who bled to death in his cell on 10 August 1974. WA has 
experienced, and continues to experience, deaths in custody. In April and June I moved motions that led to this 
house discussing these matters, and some of those discussions are very relevant to this bill.  

The next issue I want to discuss is the public attitude to mandatory sentencing. It seems that the public debate is 
one of the key driving factors in governments of the day seeking to introduce legislation such as this. During 
February 2008 there was extensive media coverage of various vicious assaults on police. The West Australian 
and The Sunday Times alone carried at least one article on the subject on 10 different days. This extensive 
coverage was followed by a Westpoll based on phone interviews with 408 Western Australian voters across WA 
conducted between 4 March and 6 March 2008. The question was: should there be mandatory jail terms for 
people who assault public officers? Regarding assaults on police officers, 89 per cent of respondents, or 363 
people, said yes.  

In 2003 the American Association for Correctional Psychology published an article that reviewed international 
findings regarding public opinion on mandatory sentencing. The article raised several interesting points. Firstly, 
that the public is more concerned about proportional punishment than mandatory sentencing. Secondly, that 
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public support for mandatory sentencing is quite limited. Thirdly, support is strongest when a general question is 
posed so that the respondents think of the worst offenders—the media coverage of vicious assaults in the lead-up 
to the Westpoll surely meets that criterion. Where information about specific cases is given, the respondents 
reject mandatory sentencing. Few people are aware of mandatory penalties, so there is no deterrence and no 
effect on the perception of either crime seriousness or confidence in the sentencing processes.  

In 2006 the International Society for the Reform of Criminal Law published an article by K. Warner, a 
Tasmanian law professor, that cited a different source but reached the same conclusion; that is, when the public 
is given the facts of individual cases, the public is not supportive of harsh sentences. That author noted that the 
Northern Territory election was lost by a government that had introduced mandatory sentencing laws to a new 
government with a mandate to repeal those laws after the public learnt of and was angered by several cases in 
which there had been grossly disproportionate outcomes of mandatory sentencing. Also in 2006 the Victorian 
Sentencing Advisory Council came to the same conclusion; that is, when people are given more information, 
their levels of punitivity drop dramatically. That is from an article titled “Myths and Misconceptions: Public 
Opinion v Public Judgment about Sentences” by the Sentencing Advisory Council. Newspapers having reflected 
on this, media reports on mandatory sentencing have lately become somewhat more nuanced. This is one of the 
points to be made about the speed at which legislative changes are driven through our Parliament. The fact that 
this bill, in some people’s view, has been delayed and that, in other people’s view, it has been slowed down to 
allow for a little more thinking about it has meant that some of the debate in the public arena has softened. For 
example, on 4 June 2009 The West Australian published an article by Chief Justice Wayne Martin that provided 
facts and figures about sentencing in WA, challenged assumptions about deterrence and called for policies aimed 
at prevention. It is worth quoting from that article, which other members may have seen. In the context of this 
bill, someone of the understanding of the Chief Justice is worth listening to, because I understand that no other 
party in this place will support a proper review or assessment of this legislation by way of referral to a standing 
committee of this Parliament. Therefore, we are left with having to deal with the details of the evidence in the 
second reading debate in the next 30 minutes. That article in The West Australian by Chief Justice Wayne Martin 
reads as follows —  

A general impression seems to exist that WA is drowning under a crime wave of tsunami proportions 
that is being encouraged by pathetic sentences imposed by the judiciary. Nothing could be further from 
the truth.  

Let’s start with sentencing. WA courts are locking up more people, and for longer, than ever before—
and more than any other comparable jurisdiction in Australia. The best index of severity of punishment 
is the imprisonment rate per 100,000 of population. In 1987, the rate in WA was 110. By last year, that 
rate had more than doubled, to 230. The total numbers in prison tell the same story. In April 2004, the 
prison population in WA was 3100. Five years later, in April last year, the number was more than 
4100—which is an increase of one-third, which massively outstrips the rate of increase in population.  

He goes on later in the article to say —  

WA has by far the highest rate of indigenous imprisonment—almost double that of the Northern 
Territory … This high rate of imprisonment only comes about because of sentences imposed by our 
courts … over the last decade, the average minimum time served by people convicted of wilful murder 
has increased from 15.8 to 21 years (that is, by one-third).  

Chief Justice Martin goes on to say —  

Last year, the courts of WA imposed almost 100,000 sentences. The most avid consumer of news might 
have read about 20 or 30 cases in which it could be argued that the sentence was lenient. Readers will 
wrongly conclude that those cases are representative of the system as a whole, when plainly they are 
not—just look at the figures.  

There are some dubious assumptions which seem to underpin debate about sentencing. One is that 
increasing sentences will reduce crime. That assumption is challenged by the table of imprisonment 
rates. Jurisdictions with traditionally low imprisonment rates, such as Victoria, have low crime rates. 
Historical figures do not show a correlation between increasing punishment and reducing crime. If 
anything, they suggest the opposite. 

… 

The reality is that most of the crime that we see in our courts is spontaneous and irrational. Much of our 
crime is associated with drugs and alcohol. Many crimes are committed by those who are intoxicated or 
driven by their drug addiction. Rational processes of reasoning, of the kind that we might employ, are 
irrelevant to these offenders.  
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… 

Programs that successfully address an offender’s substance abuse are much more likely to reduce 
reoffending than simply increasing imprisonment.  

Programs that support young people at risk of offending even before they become involved in the 
criminal justice system are likely to enhance the protection of the community more effectively than 
increasing juvenile detention.  

Public debate on these important issues is to be encouraged. That debate will be more constructive if it 
is informed by the facts, rather than the myths and false assumptions which pervade this topic.  

I say to members that all those who support legislation of this kind that we are dealing with tonight simply play 
to the popular debate, which is ill-informed and based on a very limited view of the sentences that are handed 
down in Western Australia. As members of Parliament we have an obligation to the community and to the future 
of this state to base our decisions on facts, not on what the talkback radio encourages us to do.  

I will finish with that article from Chief Justice Wayne Martin. Later in that same month the Collie Mail and the 
Wagin Argus published an article by prosecutor Patti Chong explaining some flaws in mandatory sentencing, 
albeit in a different context. On 4 July 2009, The West Australian noted that the mandatory sentencing laws 
would have been unhelpful in the case of both victim Matt Butcher and perpetrator Kylie Higgs. The Leader of 
the Opposition made the same point. This legislation does not even fix the particular violent case that has 
rightfully raised a high level of public concern and anger. On 12 June 2009, The Sunday Times drew a link 
between mandatory sentencing and overcrowding in prisons and recalled that overcrowding of prisons was a 
factor in the riots at Casuarina Prison in late 1998 in which 27 prison staff were injured and $250 000 worth of 
damage was incurred. On 10 August 2009, The West Australian opinion piece noted that mandatory sentencing 
applies to crime already committed, when what is actually needed is to address the cause of the violence.  

It is worth pointing out to members that when we look at the issue of overcrowding in prisons, questions on the 
most recent budget that were asked in this and the other place indicate that we are well on track for a further 
crisis situation in prisons. The Department of Corrective Services readily acknowledges that double bunking is 
now becoming the norm. These were exactly the circumstances that led to the riots in Casuarina Prison. We are 
also looking to a budget blow-out for the cost of this continued rate of incarceration. It is acknowledged that it 
was not in the budget because the Department of Corrective Services had the capacity to apply for more money 
later once it assessed exactly how many people were in the system. 

The public debate has become somewhat more tempered. It is pleasing to read commentary that is questioning 
whether this legislation will achieve what it claims to achieve, even if we support the principle and think it is 
okay to remove the capacity for the judicial system to do its work. Even if we think that is a good idea and it is 
an appropriate principle to overturn, will it achieve what we all want to achieve, which is fewer assaults on 
public officers?  

The nature of injuries covered by the bill is an important point. The bill applies to assaults on police officers and 
other public officers that cause grievous bodily harm or bodily harm. The definitions of grievous bodily harm 
and bodily harm are both contained in section 1 of the Criminal Code. I would have to take exception to the 
previous speaker, who did not seem to realise that they are defined and it is important to understand them. They 
are contained in section 1, the definition section of the Criminal Code, which states — 

… grievous bodily harm means any bodily injury of such a nature as to endanger, or be likely to 
endanger life, or to cause, or be likely to cause, permanent injury to health; 

It is a very serious injury. The WA Criminal Lawyers Association has advised me that such assaults inevitably 
attract a sentence of immediate imprisonment. In respect of these injuries, therefore, the bill is unnecessary. 
Section 1 states — 

… bodily harm means any bodily injury which interferes with health or comfort; 

The WA Criminal Lawyers Association again has confirmed this is a very broad category and that at its lowest 
end could well mean minor scratches, bruises or pain. In respect of these injuries, the bill is disproportionate and 
inappropriate. The threshold at which bodily harm is set is a very significant problem with this bill. I 
acknowledge that there are police guidelines to the effect that minor assaults occasioning bodily harm should not 
be prosecuted. However, this is not a sufficient protection. I will not repeat the comments of Hon Sue Ellery on 
this matter because we agree with them. Police guidelines are not subject to the scrutiny that applies to 
Parliament’s laws and to courts’ decisions. If police guidelines are not followed or if they are cancelled, this 
Parliament can do nothing. The act will apply and a court will have to impose a mandatory sentence. I attended a 
press conference yesterday held by the Law Society. At that press conference it was said that the fact that 
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guidelines are the test for whether police officers will pursue a charge under these new provisions, assuming they 
get up, is in effect sentencing by the police. The police have the discretion to decide whether they will pursue a 
matter. If they pursue it, it will attract a prison sentence. I do not know what everybody else thinks about the 
separation of powers and potential bias, but I think it extraordinary that police will be given those powers. 

On the issue of whether mandatory minimum sentencing is effective as a deterrent, I argue that there is no 
substantive evidence to show that the bill will be effective as a deterrent. On 24 June 2009, this answer was 
given to a question without notice asked on behalf of Hon Adele Farina regarding the impact of the bill on the 
prison population — 

Because of the way in which offences under the code are recorded, it is not possible to predict using 
previously recorded data, with an acceptable degree of certainty, the number of offenders who would 
receive a prison sentence under these laws who would not otherwise have been imprisoned. 
Specifically, the number of assaults on the overall number of public officers is recorded, but court 
statistics do not differentiate between all classes of officers and the degree of harm that those officers 
suffer. Further, it is not possible to definitively model the deterrent effect these laws will achieve.  

That answer from the Attorney General was given in this place back in June. I repeat: “It is not possible to 
definitively model the deterrent effect that these laws will achieve.” In his article in The West Australian of 
4 June 2009 the Chief Justice of Western Australia, Wayne Martin, said that deterrence — 

… is not always best achieved by increasing punishment. The reality is that most of the crime that we 
see in our courts is spontaneous and irrational. 

It is also worth quoting from a combined media statement from the Law Society, the Criminal Lawyers 
Association and the Australian Lawyers Alliance, which is a very powerful combination of bodies. They said in 
part in their media statement of 17 August, and I quote Mr Tom Percy — 

Almost all assaults on police are spontaneous, emotive, and committed under the influence of alcohol or 
drugs. Deterrent sentences just don’t work as a disincentive in those circumstances. People don’t stop to 
think of the consequences. These amendments — 

They are the amendments reflected in this bill — 

are a knee-jerk and populist reaction. They are misconceived. 

In November 2008 the Australian and New Zealand Journal of Criminology published an article by Stephen 
Terblanche of the University of South Africa and Geraldine MacKenzie of Bond University in Australia. It is 
entitled “Mandatory Sentences in South Africa: Lessons for Australia?” It cites a 1992 study that found clear and 
weighty evidence that mandatory penalty laws had either no deterrent effects or modest deterrent effects that 
soon wasted away. It then referred to some recent studies and concluded that there are strong indications from 
the available evidence that mandatory punishment has little effect on the crime rates.  

In August 2008 the Victorian Sentencing Advisory Council in its research paper “Sentencing Matters: 
Mandatory Sentencing” similarly cited research indicating that making a penalty mandatory rather than 
discretionary is unlikely to increase its deterrence value. Further, criminologist Neil Morgan, who is the current 
Inspector of Custodial Services, cited a number of research papers that suggested that fear of being caught is a 
more powerful deterrent than fear of punishment and why we should not have mandatory penalties, which was 
cited in the Adelaide Law Review of 2002. The 2001 review body of “three strikes and you are in” mandatory 
sentencing laws of the then government, which I referred to at the outset, said in the last line of its report that 
there appeared to be no reduction in the number of offences committed after the introduction of the amendment. 
Despite that very clear, unequivocal statement that there appeared to be no reduction in the number of offences 
committed, the then Labor government persisted with those laws. The Greens (WA) were the only ones who 
argued that those laws should be repealed. There is no evidence-based approach to these matters. It is all based 
on populist rhetoric that seems to win people elections. 

I wish to quote from former Premier Carmen Lawrence’s book Fear and Politics, which was published in 2006. 
According to my notes, the section entitled “Penal Populism” states — 

No government in Australia is exempt from the charge of exploiting the community’s fears about crime 
and all levels of government have attempted to exploit such fear of crime for political advantage.  

Bizarrely, even those in government run against the state, alleging that judges, magistrates and parole 
boards are too lenient and that existing laws are inadequate to deal with crime. In this they align 
themselves—indeed they may have helped produce—a worrying lack of confidence in the courts and 
legal system.  
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… 
The beginning of this era of “penal populism” in Australia appears to have been the 1988 New South 
Wales election, which was marked by a bidding war on the introduction of tough new penalties. … 
With the media fuelling the fear, a cycle of increasingly punitive policing and punishment took hold. … 
My own state of Western Australia was the first to introduce a form of the now notorious mandatory 
sentencing initially popularised in the United States.  

She goes on to quote from a report by Perth criminologist David Indermaur describing the lead-up to the 
legislation — 

Not only was the legislation flawed — it was ineffective. … It was clear that the toughest laws in 
Australia were of absolutely no use in reducing the rate of motor vehicle theft (or violent juvenile 
crime). … This salutary tale—I was the [premier] and I failed to act to reverse the decision — 

Which is also worth noting — 

illustrates all of the key elements of the ‘law and order’ epidemic; the sustained scare campaign by the 
media targeting marginalized ‘others’; the hysterical public (and Opposition) response; and a tragic 
trigger event and panic by political leaders resulting in ineffective legislation.  

Mandatory minimum sentencing has negative social impacts and is inappropriate where human rights are valued. 
The material published on mandatory minimum sentencing is remarkable for its consensus on the fact that it has 
negative social impacts and is inappropriate for a place that values human rights.  

Again, it is worth putting on the record that the combined media conference of the Law Society of Western 
Australia, the WA Criminal Lawyers Association and the Australian Lawyers Alliance that was held yesterday 
made the point that this law is even more dangerous and even more far-reaching in a country that has no bill of 
rights. It can very easily be argued that if Australia did have a bill of rights, legislation such as this would be 
challenged and would not get through Parliament without substantial debate and challenges. 

The material published on mandatory minimum sentencing is remarkable for its consensus on the fact that it has 
negative social impacts. I found that the United Nations reports, the Senate committee reports, the Human Rights 
and Equal Opportunity Commission submissions and other submissions and articles by lawyers across Australia 
all have a consensus on this matter. My office and I have looked at this very carefully over the past few months. 
In addition, the Law Society, the WA Criminal Lawyers Association, the Youth Legal Service of Western 
Australia, the Aboriginal Legal Service, the Australian Lawyers Alliance and some constituents have all 
specifically advised me of their strong opposition to this bill and provided further research papers supporting 
their position. I point out that the Law Society and the WA Criminal Lawyers Association represent prosecution 
lawyers as well as defence lawyers, private and public.  

I want to draw the attention of members to the fact that even in its review of the law of homicide, the Law 
Reform Commission of Western Australia raised concerns about mandatory sentencing and recommended 
instead a presumptive sentence for that most serious of all offences. Legislation to that effect was passed by 
Parliament last year; that is, the Criminal Law Amendment (Homicide) Act 2008. When did murder become less 
important than an assault that could be as minor as causing a small scratch or a bruise?  

A summary of the arguments against mandatory minimum sentences that reflects the concerns raised by all these 
groups is contained in the 2001 report of the UN Special Rapporteur on the independence of judges and lawyers. 
The report is called “Mandatory Sentencing: the individual and social costs”. The problems with mandatory 
minimum sentencing, as listed in that report, include, firstly, restriction on judicial discretion. Mandatory 
minimum sentences are based on the presence of only one factor and therefore deprive the court of its function to 
make the punishment fit the circumstances as well as the nature of the crime, which in any other situation it 
would be required to do. Characteristics of the offender and any complex social problems that contributed to the 
offence cannot be considered. Human rights standards, even those that have been incorporated into Western 
Australian law, also cannot be considered—for example, the United Nations Standard Minimum Rules for the 
Administration of Juvenile Justice, also known as the Beijing rules, the United Nations Convention on the Rights 
of the Child and the provisions of the Young Offenders Act 1994, which requires custodial sentences to be 
imposed only as a last resort.  

The second point is the shifting of discretion to the lower end of the judicial system. Police and prosecutors 
decide whether a person is charged and what offence that person is charged with. The existence of a mandatory 
minimum sentence for assaulting a police officer would, unlike other offences, allow the victim or a colleague of 
the victim to choose whether the person should be charged and, if so, whether the charge should be the one 
attracting the mandatory minimum sentence or a different charge attracting a lesser penalty such as resisting 
arrest or disorderly behaviour. I again say that the police guidelines to the effect that minor assaults occasioning 
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bodily harm should not be prosecuted are not a sufficient protection because they are not subject to the scrutiny 
that applies to Parliament’s laws and courts’ decisions. Similarly, we hear assurances from the Attorney General 
that these laws are very unlikely to be applied to minors. If we are to act properly as legislators in this place, we 
are concerned with what is in the law, not some airy-fairy assurance that has no weight. Why should we support 
bad law on the basis of some throwaway reassurance that it will not be used very often? If there is one case 
where it is inappropriately used and somebody is sent to prison, that is one time too many, especially if one is 
that person or that child.  

Increasing costs and delays in administration of justice is the third point. If pleading guilty means going to jail 
without any benefit from an early plea, offenders who expect to receive the minimum mandatory penalty, if 
convicted, are more likely to plead not guilty and have a full trial. This will impact on the resources of courts, 
prosecutors, legal aid services, police and medical witnesses. Our prisons cannot cope with more prisoners. Our 
prisons are overcrowded, putting both staff and offenders at risk. Both the Western Australian Prison Officers 
Union and the Community and Public Sector Union/Civil Service Association of WA raised concerns about 
overcrowding during the election campaign. Things have only got worse since then. The 1998 Casuarina riots 
that caused 27 police officers to be injured were partly related to overcrowding. We are likely to see more of the 
court’s time tied up in this, and more expense. If one knows that one will get a mandatory jail sentence, one will 
take the matter to court.  

The next point is that mandatory minimum sentencing distorts the sentencing process. Mandatory minimum 
sentences can result in substantially different sentences being imposed on offences with similar culpability. For 
example, a similar assault in a similar circumstance against a teacher would have a different outcome from one 
against a police officer. Personally, I find that offensive. I think that assaults against anybody should be treated 
on the same level. At least the Greens are consistent on this. We do not think that X type of people should have a 
particular provision. What is the difference between a police officer and somebody else? That is why we have 
courts that make judgements about all the factors. Arguably, a police officer is much better able to look after 
himself or herself than a lot of other people who get assaulted. Are we going to argue that everybody who 
assaults anybody is automatically put in jail? Where do we go when we start going down that track? For 
example, I am talking about a teacher who would get a different outcome from a police officer. The Labor Party 
starts getting itself into trouble by suggesting that we include everybody else. Once we go down this track, 
everybody else says they want those provisions available for their union or their workers. We can understand 
why. That is exactly why we should not go down this track. For offences of a similar culpability, such a 
difference in sentencing is not warranted. Sentencing that does not relate to the offender’s culpability will surely 
reduce public respect for the authority of the criminal justice system rather than increase it and also have a 
disproportionate effect on Indigenous and other minority groups.  

The experience of mandatory minimum penalties internationally has been that although on the face of it they 
apply to all people without distinction, in practise they impact the most on Indigenous and minority groups. The 
2002 article by Neil Morgan that I quoted from earlier referred to examples from the United States, the Northern 
Territory, Western Australia and other federal jurisdictions. Western Australia’s “three strikes and you’re in” 
mandatory sentencing laws resulted in the then government being criticised by the United Nations and by a 
Senate committee. In 2001, research by the Australian Institute of Criminology indicated that assaults against 
police officers are predominantly committed by Aboriginal people; hence, this bill, if passed, will contribute to 
the incarceration rates of Aboriginal men, women and children, representation of whom is already highly 
disproportionate to their numbers in the community. The report of the Royal Commission into Aboriginal Deaths 
in Custody established means by which to reduce crime by Aboriginal offenders. Mandatory sentencing is absent 
from its recommendations. Rather, recommendation 92 required governments that had not already done so to 
legislate to enforce the principle that imprisonment should be utilised only as a sanction of last resort.  

I also draw members’ attention to the 2002 report of the Senate Legal and Constitutional References Committee 
into Senator Brown’s Human Rights (Mandatory Sentencing for Property Offences) Bill 2000. Page 33 of that 
report contains an extract of a transcript of evidence from a representative of the department of justice who, 
according to my notes, is quoted as having said — 

Some of the submissions have rather cynically raised the question that the offence of burglary has been 
chosen because that is the offence most Aboriginal people are involved in, so therefore it is 
discriminatory. I would like to correct that. The reality is that … burglary is actually the fifth most 
frequent reason why Aboriginal people are jailed. If the state government were that cynical, they would 
have chosen the offence of assault if they wanted to particularly target indigenous people. In this Bill, 
the government has chosen that offence of assault.  

That is a very cynical view—a very cynical position to take.  
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Research on the issue of assaults on public officers in the course of their duties indicates that there is no doubt 
that assaults on public officers have increased, although, as already noted, court statistics do not differentiate 
between all classes of officers to help us identify who are most affected. However, there is no doubt that the 
nature of police work exposes those officers to risk of assault. In 2001, the Australian Institute of Criminology 
published a pair of articles: the first about occupational health and safety risks faced by police officers and the 
second about protecting the occupational health and safety of police officers. The first part of the research found 
that assaults on police officers are common and have these features: most are minor and do not require time 
off—again, I draw members’ attention to the fact that this bill applies to this kind of injury; they occur more 
frequently on weekends and in the evenings; they are common during an arrest or while restraining or escorting 
suspects; most injuries are to the head, face, upper limbs or torso; constables have the highest rate of injuries, 
followed by sergeants; most assaulted officers are young, with seven years or less experience; female officers 
have fewer serious injuries—possibly due to different task allocations; physical force is the most common cause 
of injury, followed by contact with body fluids—for example, blood, impact with a wall or the ground, blunt 
instruments or pointed objects such as, for example, a nail; and knives and firearms are rarely used. The typical 
characteristics of assailants are that they are male, alcohol or drug affected, aged between 15 and 29, unmarried, 
persons with prior convictions, unemployed or working in low-status jobs, and disproportionately Indigenous. 
Many have had little contact with their fathers, have come from homes where violence was used to resolve 
disputes and have committed robberies to sustain drug habits. That is the profile of the sorts of people that this 
legislation will affect.  

The second part of the research identified methods of reducing the risk or impact of assaults. These included 
body armour as a standard piece of equipment; improved unarmed combat skills; improved data to recognise 
high-risk situations; recognition of constant risk; routine training and regular retraining to reduce risks—a 
lengthy list was provided by that particular piece of research; and, finally, using particular methods for conflict 
situations, for which another lengthy list was provided. 

There may be debate about a particular strategy recommended. I note that in a recent hearing before the Standing 
Committee on Estimates and Financial Operations, the Commissioner of Police expressed some doubts about the 
use of body armour as it has implications and ramifications for public perception and the potentially negative 
reaction to police using body armour more regularly, although I think that it is debate that we should have. 
Different strategies would be necessary for public officers who are not police. In essence, the recommended 
approach is one familiar from occupational safety and health; that is, good data, regular risk assessment, 
effective interventions and independent monitoring of the effectiveness of prevention strategies. Significantly, 
legislating for mandatory sentencing is absent from the recommendations. Mandatory sentencing is closing the 
gate after the horse has already bolted. We should be trying to prevent assaults from occurring. We should be 
looking at occupational safety and health in consultation with the relevant unions and, in the case of the police, 
with the Commissioner of Police.  

I turn to social strategies. To repeat, the research found that police assailants have the characteristics—I will not 
go through all these again—of being male, alcohol affected, unmarried et cetera. Many of the assailants have had 
little contact with their fathers or have come from homes where violence was used to resolve disputes. Many 
have committed robberies to sustain drug habits. This suggests that effective and well-resourced social strategies 
in certain areas are likely to contribute to reducing assaults. An example is alcohol and drug rehabilitation—
surprise, surprise! In his article published in The West Australian on 4 June 2009, Chief Justice Wayne Martin 
wrote that much of the crime seen by our state’s courts is associated with drugs and alcohol. During the election 
campaign, the joint survey from the Western Australian Association for Mental Health and the Western 
Australian Network of Alcohol and other Drug Agencies indicated that around six per cent of Australians aged 
14 years or over had been physically abused by someone under the influence of alcohol, citing high numbers of 
Western Australians using alcohol inappropriately or using illegal drugs. The report referred to inadequate 
funding to attract and retain staff; inadequate and inequitable services for regional, rural and remote Aboriginal 
communities; inadequate funding for alcohol and other drug services for community and prison corrective 
services clients; and inadequate resources to ensure effective targeted alcohol and other drug prevention 
approaches for regional, rural and remote Aboriginal communities. If we do not resource those sectors, we are 
never going to get ahead on this particular issue.  

[Leave granted for member’s time to be extended.]  

Hon GIZ WATSON: It should also be noted that mandatory sentencing excludes offenders from the Drug 
Court; the court that assists users to address their substance abuse problems. That is another impact of this 
legislation that members propose to pass tonight. Most members would, I think, accept that these assaults are 
often committed by people who are affected by alcohol or other drugs. These people—not all of them, but a fair 
proportion of them—need assistance to address their addiction and their drug use. This legislation, by providing 
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for mandatory imprisonment, excludes any hope that those offenders, some as young as 10, will be able to be 
diverted to the Drug Court.  

I have already referred to the Royal Commission into Aboriginal Deaths in Custody, which outlined means by 
which to address crime by Aboriginal offenders. Social strategies cost money, but legislation is very cheap—
certainly at this point, before we fill up the jails and have to pay for it at that end. I will talk in a minute about the 
cost of incarceration. Social strategies cost money, but so does imprisonment. In a recent public hearing of the 
Standing Committee on Estimates and Financial Operations, on 28 June, the acting assistant commissioner gave 
us the per capita cost of imprisonment: for an adult prisoner, $272 a day, and for a juvenile, $713 a day. 
Decisions to enact laws to put more people in prison have not only social consequences but also very heavy 
budgetary consequences.  

The next issue is liquor licensing. As much of the violence that we are talking about is alcohol-fuelled, better use 
of the liquor licensing laws is another strategy that could be adopted. I see from reports in The West Australian 
that both the government and the Commissioner of Police favour a shortening of the liquor licensing trading 
hours in Northbridge. Another option that has been mentioned is banning known troublemakers from entering 
licensed premises. The Greens will support these measures wholeheartedly. We are wholly sympathetic with the 
challenges that WA Police have to confront in policing the consequences of social misbehaviour. We make it 
very clear that we recognise that our police officers are doing a good job in that respect. However, we are asking 
our police officers to do some very difficult things if we do not also tackle the causes of these problems.  

The provision of better transport out of Northbridge is another strategy that we support. Again, many of the 
assaults that occasion the penalties that are contemplated in this bill are committed late at night after people have 
been drinking. If there is a scuffle and a person pushes a police officer and that officer sprains his wrist and 
suffers an ongoing problem, that person will be jailed for at least six months if he is an adult, and for three 
months if he is a juvenile. The West Australian has reported that the violence in Northbridge often involves 
people who are stuck in Northbridge because they are waiting for taxis or public transport. The opposition has 
proposed a 3.00 am Sunday revellers train service to try to get people home from Northbridge. We also support 
that initiative. 

Another strategy that has been proposed is providing rehabilitation programs for offenders in an attempt to 
reduce specific offending behaviour—for example, drug and alcohol treatment programs, and violent offending 
programs. The Chief Justice has referred specifically to the need for programs that will successfully address an 
offender’s substance abuse. Members may remember that the research that I referred to indicates that most of the 
assailants of police officers have prior convictions. There is often insufficient capacity within the programs that 
are provided in Western Australian prisons to enable offenders to address their offending behaviour. Therefore, 
when these people come out of prison, they are likely to re-engage in their offending behaviour. That is because 
we are not bothering to put in the money to provide the necessary programs for people who are detained in 
prison. I have had numerous examples given to me of people who have had their parole release delayed because 
they have not been able to complete the necessary programs—not through any fault of theirs, but because the 
system has been unable to provide those programs.  

I acknowledge that the answer to my question without notice 653 of 23 June indicates that funds have been 
provided for a cognitive skills intervention program that will enable prisoners to develop thinking skills. That 
Think Before You Act program will have general application across a range of offender categories. Funds have 
also been applied to much needed programs for Aboriginal prisoners, such as the Indigenous Men Managing 
Anger and Substance Abuse program. Such programs need to be run sufficiently often in order for them to be 
widely available to offenders convicted of assault.  

Reforms to our criminal justice system, but not mandatory minimum sentencing, are another possibility. I will 
give members some examples. If judges and magistrates are believed to be not doing their job properly, or to be 
sentencing inconsistently, one option to address this is to establish a judicial commission. That has been done in 
New South Wales. Members may have heard me talk about this in this place before. It is a concept that I have 
raised with the Attorney General, and he has shown some indication that he is looking at it. A judicial 
commission could investigate complaints about judges, establish an education program so that judges and 
magistrates are kept up-to-date with emerging trends and developments, and establish a judicial information 
research system to assist judges and magistrates to readily identify the sentencing range applicable to any 
particular case.  

It is worth pointing out again—it has been said in this debate before—that there have not been any appeals 
against any of the so-called lenient sentences that have been applied to people who assault police officers. If 
there was a concern in the community that the current sentences are too lenient, appeals would have been made 
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under the existing provisions. Those appeals have not been made. That indicates to me that those who might seek 
to make an appeal do not think they have a sufficient case to make such an appeal. Therefore, this approach that 
we are contemplating tonight is purely a knee-jerk reaction.  

If it is believed that the sentencing options that are available are not working properly, one way of addressing 
this is to set up a sentencing advisory council to research and recommend on appropriate sentencing practice. A 
sentencing advisory council could also assist members of the public to better understand the sentencing process. 
If prosecutors are not doing their job properly, we should find out why, and how we can address this—for 
example, providing better training, or providing more prosecutors so that the workloads are realistic. Even a 
presumptive sentence, as is the case in homicide cases, would be a better option than mandatory sentencing.  

That concludes my substantive comments on this bill. I want to indicate that the Greens will also be moving 
amendments to remove the provisions in this bill that apply to juveniles. I have obtained strong legal advice that 
if these provisions remain in this bill, it will leave this state open to the challenge that we are not meeting our 
obligations under the international Convention on the Rights of the Child.  

It is interesting to look at the answer that I was given to a question without notice that I asked in this place today 
of the parliamentary secretary representing the Attorney General. That question was about whether the 
Commissioner for Children and Young People had been consulted on this legislation. Two things came out of 
that answer. The first was that the government was in such a rush to meet its 100-day commitment that it did not 
have time to consult anyone. That is exactly why my next move will be to move that this bill be referred to the 
Standing Committee on Legislation so that this upper house can do what it is meant to do—that is, review 
significant pieces of legislation. It seems to me that this house will have a Standing Committee on Legislation 
that will have five members who will be paid very nicely but will not have any work to do. I say that because it 
seems to me that this house, because of its current composition, will not be referring bills that may have 
significant consequences for this state to the very standing committee that is meant to do that work.  

The second thing that came out of that answer is that the Commissioner for Children and Young People has 
serious concerns about the impact of this bill on young people. Did anyone know that before tonight? Had 
anyone even bothered to ask? It took a long time for this Parliament and for members of the various political 
parties to set up the Commissioner for Children and Young People. 

Hon Kate Doust: The Liberal Party was very keen to do that. 

Hon GIZ WATSON: Yes. I do not know where Hon Barbara Scott is tonight, but she would be mortified to 
know that the Commissioner for Children and Young People—which she was so happy and enthusiastic to have 
established—was not even asked in any formal way what she thought about this bill. She was not formally 
consulted in any way that is on the public record, other than by way of the question that I asked in this place 
today. That is shameful. What is the point of having a children’s commissioner when that person has not been 
consulted on legislation that may result in children as young as 10 being put in jail for three months?  

I intend to move that the Criminal Code Amendment Bill 2008 be referred to the Standing Committee on 
Legislation. In the four minutes that remain to me, I will make the case for that motion. I have been a member of 
this Parliament for 12 years. I have been a member of this Parliament when the Liberal Party has been in 
government and when the Labor Party has been in government, and now when the Liberal Party and the National 
Party are in government together. During that time, this upper house has properly done its duty to deal with 
significant legislation. Most bills that deal with matters that have significant consequences—that is, 
imprisonment—have been referred to the Standing Committee on Legislation. That is how we put things on the 
record. That is how we get evidence from experts. That is how we make an evidence-based decision about 
whether a bill will achieve what it says it will achieve, and what the consequences of a bill may be. I honestly do 
not think most members could put their hands on their hearts and say they genuinely have gathered information 
about the impact of this bill. This bill has been driven by a false public debate. The heat has actually now gone 
out of that debate. It is unfortunate that members did not take up my suggestion before the winter break that we 
refer this bill to the Standing Committee on Legislation, because had they done that we could have spent the past 
six weeks hearing from the people who did the research, hearing from the children’s commissioner, and hearing 
from people like Professor Fiona Stanley, who I put on the record I ran into yesterday at Parliament House. She 
asked me what I was doing at the moment. I said that we were about to debate mandatory sentencing, including 
mandatory sentencing of juveniles. She said, “Please do everything you can to prevent that provision being 
included in that piece of legislation.” All the international evidence says that if we send children to jail, they will 
become criminals. It sets them up for a permanent path to failure in their lives. That is why we do not have 
mandatory sentencing of juveniles. The courts, and people with some foresight, recognise that juveniles make 
mistakes and that they deserve a second chance, and most juveniles do not reoffend. 
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I think it is shameful that the Greens (WA) is the only party in this place that will stand up and say that this law 
is wrong; this law will not achieve the public safety that people are seeking. When are we going to deal with the 
causes of these issues? Why is it that people do not respect public officers? Why is it that these matters are on 
the increase? I am as concerned about this problem as everyone else. Where we differ is how we fix it. 
Legislation is cheap; legislation is quick. It can be ticked off in The West Australian and everyone will feel very 
good for a week. Then we will start filling up the jails. Kids who have come from appalling family experiences 
will end up in prison, and they will come out of prison even angrier and even more likely to reoffend. Members 
know that. They have seen it. They see it in their electorates. What are we doing? 

I think I have just about run out of puff—everyone will be very pleased to hear that. However, wait; there will be 
the committee stage. I wish to formally move that the bill be referred to the Standing Committee on Legislation. 
Perhaps the Deputy President (Hon Matt Benson-Lidholm) could clarify for me the exact formal words that I 
need to use. I think I have to suspend or — 

Hon Norman Moore: It has to be discharged. 

Hon GIZ WATSON: It has to be discharged from the notice paper; that is it. I thank the Leader of the House. 

Hon Norman Moore: I would have thought you need a substantive motion. 

Hon GIZ WATSON: No. I have already taken advice. 

Discharge of Order and Referral to Standing Committee on Legislation 

Hon GIZ WATSON — without notice: I move — 

That the Criminal Code Amendment Bill 2008 be discharged and be referred to the Standing Committee 
on Legislation. 

Point of Order 

Hon NORMAN MOORE: The member’s time has expired, I gather, so that is the end of her speech on this 
matter. I seek the Deputy President’s guidance on what happens next. My memory is a little vague about the last 
time this happened. Is it necessary for the house to now debate the motion that the member has moved, bearing 
in mind that there is already a question before the Chair; that is, that the bill be read a second time? How do we 
manage to handle two motions at the same time? That is my first question. Secondly, if we are to deal with the 
motion that the member has just moved, does that have to be dealt with ahead of the continuation of the second 
reading debate? 

The DEPUTY PRESIDENT (Hon Matt Benson-Lidholm): This particular question needs to be resolved prior 
to the second reading debate continuing. Therefore, I need to put the motion that has been moved by Hon Giz 
Watson. 

Debate Resumed 

HON NORMAN MOORE (Mining and Pastoral — Leader of the House) [8.34 pm]: The honourable 
member wants to defer consideration of this bill and send it to a committee for further consideration. It is the 
government’s view that on this occasion this is not the appropriate course of action. Over the years I have been a 
very strong supporter of bills going to committees of this chamber. Indeed, at various times in the past I have 
probably moved that a few of them do so. However, this issue has been around for quite a long time. It has been 
in the public domain for a significant amount of time. It has been highlighted by some quite serious and very 
graphic offences against police officers. It is my view and the view of the government that something needs to be 
done about it.  

Clearly, Hon Giz Watson does not agree with what this bill is seeking to do, and she is entitled to her opinion. I 
must say that I always listen with great interest to the Greens telling us what we should not do, but I wait with 
bated breath to be told what we should do on a range of issues. I am looking forward to hearing that, because I 
take an interest in people’s views. It is very easy for people to criticise governments for doing things that they do 
not agree with. However, I think it is incumbent on the member to put forward some suggestions for alternative 
courses of action. Indeed, the status quo at present has led to the significant number of issues that relate to 
assaults on police officers. This government has taken the view that we need to take strong action against people 
who assault police officers going about their business. Police officers are engaged by the state to protect the 
community from people who seriously misbehave, often in public circumstances. Police officers are the first line 
of defence for the rest of the community when a person wants to assault someone else or get involved in a fracas 
or some incident, often in hotels and places of that nature. The police officers are there to protect everyone else, 
and they are often the ones who get assaulted, because that is the way in which they have to carry out their job. 
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It is our very strong view that something needs to be done, and this bill is the government’s response to what it 
believes ought to be done. It is our view that this house can make a decision about this matter without the need to 
send it to a committee on this occasion. I understand that in the event this motion does not succeed, there are 
amendments proposed for the committee stage. I can give members an absolute assurance that the amendments 
that we understand may be moved—I have not seen any yet because they have not appeared on the 
supplementary notice paper—will be considered by the government. If there are amendments that the 
government thinks are appropriate, ultimately they will be agreed to. 

However, I do not think that this issue is one in which we will get from a committee hearing an outcome that 
would satisfy either side of the argument, because there are two divergent points of view about how we should 
deal with these issues. A further inquiry by a committee, in my view, is not going to reach any consensus across 
the parties, because we have fundamentally different points of view. The Labor Party has its point of view. I do 
not quite know where it is, because I have heard that some members of the Labor Party do not want mandatory 
sentencing. Just the other day I heard Hon Ken Travers say on the radio that anyone who assaults a bus driver 
should receive a mandatory sentence. Therefore, I do not quite know where the Labor Party is. However, that is 
for it to explain. I am not being critical, because it is a very difficult issue. I need to say to the house that the 
public demands that we do something about it. It is sick to death of thugs and hoods causing serious damage to 
police officers, in particular, who are employed by the state to protect us from those thugs and those hoods. 
Police officers deserve protection, and, in our view, protection that is different in some respects from the 
protection that we provide to other public officers and other members of the community. Therefore, the 
government does not think a lot will be gained by sending this bill to a committee. The government has clearly 
indicated where it intends to go on this bill. As I said, the government will consider all the amendments that are 
moved during the committee stage, and if there is a way for the house to come to some modification to the law 
that meets with the requirements of the government, it may well support some amendments. Who knows? Let us 
have that debate when the committee debate arises. The government does not support this bill going to a 
committee at this point because it will not achieve anything other than to delay the passage of the bill, which I 
know most members are anxious to see passed.  

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [8.41 pm]: Labor will not support 
the motion moved by Hon Giz Watson. We did contemplate a motion such as that moved by Hon Giz Watson 
and we canvassed it prior to the winter break. Part of the dilemma for us is in recognising that the government 
was elected on a promise to introduce legislation of this kind and deal with it soon after the election. In our 
deliberations about whether we would refer the bill to a committee, we genuinely sought to do so before the 
winter break. In that way we thought we could be true to the government’s mandate to deal with the legislation 
relatively quickly and not hold up consideration of the legislation in the Legislative Council, because the Council 
was not going to be sitting. It was an ideal opportunity and we were disappointed that we could not achieve that. 
We considered it again today and again, in the end, our position was balanced by a view that an opportunity was 
lost prior to the winter break. I know the strength of feeling about the legislation among a range of people inside 
and outside this place. It is not a set of circumstances that I think sits comfortably on either side of the chamber. I 
know the honourable member will be disappointed and angry that we will not be supporting the motion, but the 
decision that we made today was that the opportunity was lost and, on that basis, we find ourselves in a position 
where we cannot support the motion to refer the bill to a committee for consideration.  

The DEPUTY PRESIDENT (Hon Matt Benson-Lidholm): As this is a procedural motion, Hon Giz Watson 
does not have a right of reply. 

Question put and a division taken with the following result — 

Ayes (4) 

Hon Lynn MacLaren Hon Giz Watson Hon Alison Xamon Hon Robin Chapple (Teller) 

Noes (27) 

Hon Liz Behjat Hon Kate Doust Hon Jock Ferguson Hon Helen Morton 
Hon Matt Benson-Lidholm Hon Wendy Duncan Hon Philip Gardiner Hon Simon O’Brien 
Hon Helen Bullock Hon Phil Edman Hon Nick Goiran Hon Ljiljanna Ravlich 
Hon Jim Chown Hon Sue Ellery Hon Alyssa Hayden Hon Sally Talbot 
Hon Peter Collier Hon Brian Ellis Hon Col Holt Hon Max Trenorden 
Hon Mia Davies Hon Donna Faragher Hon Robyn McSweeney Hon Ken Baston (Teller) 
Hon Ed Dermer Hon Adele Farina Hon Norman Moore  

 

Question thus negatived. 

Second Reading Resumed 



Extract from Hansard 
[COUNCIL - Tuesday, 18 August 2009] 

 p6013c-6037a 
Hon Sue Ellery; Hon Giz Watson; Hon Norman Moore; Deputy President; Hon Philip Gardiner; Hon Alison 

Xamon; Hon Kate Doust 

 [16] 

HON PHILIP GARDINER (Agricultural) [8.49 pm]: Hon Giz Watson gave a very strong speech. She covered 
a lot of the facts, some of which I might refer to in covering the broad research that my office and I have made 
into the Criminal Code Amendment Bill 2008. I also recognise the point that Hon Sue Ellery made; that is, this 
legislation is a promise the Liberal Party made prior to the election and it deserves due recognition. Perhaps the 
saddest part about it is that the research that should have been done before that policy was made a platform 
should have been more thoroughly undertaken.  

I also note the comments of the Leader of the House, who said that the government is looking for solutions to 
this problem, although he had not yet heard any. I believe there are solutions to this issue and I look forward very 
much to the occasion when we can talk about it and actually introduce measures that will make a serious change. 
Some of these things I referred to in my inaugural speech, and I might refer to them again in my contribution to 
this debate this evening.  

In my view, this bill spears straight to the heart of our civil system. That system is currently out of control. 
Physical assaults are occurring in many different places. Every physical assault is criminal behaviour, especially 
when it is against those public officers who are aiding and protecting us. Here we are tonight considering using a 
very blunt instrument to deal with the issue. What is more, the worst part of that is that this is the Parliament’s 
instrument. We do not know all the details in each individual case, but we are contemplating passing legislation 
to remove the judgement from those who hear all the evidence and the extenuating circumstances and can make 
a better decision. The measure of frustration that we have as a community relates to the extent to which this 
violence is occurring.  

I obtained very simple data from the Western Australian police strategy and performance directorate—the 
business intelligence office. From 2003-04 up to 2008-09, the number of assaults against public officers and/or 
police officers—this is not just police officers so the data may understate how many offences occurred because 
many may not be reported—increased by 35 per cent. That is an increase of six per cent a year, which is a huge 
increase. The situation we face reflects the values and priorities we have as a society and a community, and the 
behaviour that we have has been changed to a level different somehow from what it was in the past. We have 
more children born into dysfunctional families and whose behaviour is attuned, as I said before, to their 
experiences from zero to eight or 10 years of age. It is very hard to change children’s behaviour after that age. 
However, we are doing hardly anything, despite the efforts of the Minister for Child Protection and her 
department, but it is such a small force given the war we have to rage to try to stop the behavioural problems 
developing at that very young age. What is more, society’s indignation is such that it is always someone else’s 
fault: it is the government’s responsibility to fix the problem, or it is the police’s. In my small country town, I 
have been at meetings with police and the community. These meetings may have been called as a result of 
disturbances in the town, and whenever there is the slightest mention that the community should come in and 
support the police, the police open up their arms, and say, “Come on!” But that support is not forthcoming, either 
at all or anywhere near enough. We are letting others do the job of our own making.  

All we seek, as this bill is saying, is retribution by harsher punishment. What is this leading to? Can anyone give 
me the recidivism rate of juveniles and adults? That relates to the number of times that people who are released 
from jail go back into jail. Can anyone give me a number? Why not try 51 per cent for juveniles or 39 per cent 
for adults! They are great numbers—and we do nothing about them, apart from putting more people into jail, 
where they get worse and worse! Our system is not working, yet we are adding to the problem. Western 
Australia has the highest incarceration rate of any state or territory, apart from the Northern Territory. Hon Giz 
Watson said that our Aboriginal incarceration rate is even higher than is the case in the Northern Territory. Are 
we proud of our own incarceration rate? Where are we going wrong and what do we have to do?   

Hon Giz Watson has already talked about the cost of keeping people in jail. It is roughly $75 000 a year for 
adults, and more for juveniles. When I say “juveniles”, I am thinking of people in the bracket of 16 to 17 years of 
age. Hon Giz Watson may be right, and it comes back to children of six and seven years of age, which is even 
more frightening.  

In its research, the Nationals have spoken to offenders to understand how they feel in these circumstances. We 
have spoken to a victim to understand how he thinks. We have also spoken to former judicial officers from 
within the state, and current judicial officers from outside the state, to get their views. The conclusion I have 
reached is that mandatory sentencing will guarantee injustice to some people, but it will not guarantee a 
reduction in assaults on police or people working in the public service. I will say that again: we have a guarantee 
that people will go to jail when the circumstances do not warrant that happening. This will be the result of a 
decision that we are considering tonight. There is no guarantee, as a result of what we are considering tonight, of 
reducing assaults on people working within the public service.  
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The question we need to come to terms with is whether members in this Parliament will pass this bill simply to 
satisfy our constituents’ view that this is the way to fix and then forget about our assault problem. That is not a 
solution. That is not a measure towards a solution. We in this place should be finding real solutions, and part of 
that was referred to by the Leader of the House. That is what we have to get to if we are going to make this 
difference as a Parliament so we can make the society in which we are living better.  

It is also worth noting—I am comforted by this—that others have similar reservations about this bill to mine. As 
the Leader of the Opposition said, those concerns exist across the whole chamber. Of most significance to me is 
the statement by the Attorney General in his second reading speech that reads — 

Mandatory sentencing is a tool of criminal law that should be used very cautiously. Only in situations 
where there are problems of undeniably crucial public significance —  

They are pretty strong words when they are put altogether like that —  

and in which other alternatives are or would be ineffective should mandatory sentences be 
contemplated.  

We are not alone in our concerns about this bill.  

The perceived leniency shown by some of the judiciary has contributed significantly to the introduction of this 
bill, but, as Hon Giz Watson said, I think there are other ways that that difficulty can be addressed. It may not 
necessarily be through a judicial committee as she suggested, but there can be discussion on a common cause of 
improving the quality of justice that we are administering in this state. As a result of this bill, Parliament is 
assuming the role of the judiciary.  

The provisions of the Criminal Code Amendment Bill 2008 contain an automatic minimum sentence for 
grievous bodily harm and assault under section 3 of the Public Transport Authority Act 2003. The specifics 
apply to police officers; ambulance officers, employed and voluntary; court security officers; public transport 
security officers, who are transit guards; and prison contract workers. That is the scope of it. As has been 
referred to before, based on severity, the mandatory sentences for adults are for grievous bodily harm, 12 
months; for aggravated serious assault, nine months; and for a base serious assault, six months. For juveniles 
across those categories, the sentence is three months. Our immediate problem here is the challenge that the 
former head of the Police Union has placed before Parliament, as he said to me in a private conversation: what 
else could be done to reduce assaults on police?  

The implication of mandatory sentencing elsewhere is very clear. The world evidence prescribes extreme 
scepticism that mandatory sentencing succeeds in deterring criminal action. In August 2008 the Victorian 
Sentencing Advisory Council wrote of the US experience that Tonry, a recognised authority who has a very high 
profile in this area, observed in 2005 — 

Imaginable increases in severity of punishments do not yield significant (if any) marginal deterrent 
effects.  

That is our goal, let us not forget, because we want this to be a deterrent. Tonry is observing that mandatory 
sentencing does not yield significant, if any, marginal deterrent effects and that — 

Three National Academy of Sciences panels all appointed by republican presidents, reached that 
conclusion, as has every other major survey of the evidence. 

The eye of the storm for which this legislation has largely been drafted rests in the fog of drugs—alcohol and 
amphetamines such as speed, ice and even pseudoephedrine, where one molecule is removed to make it different 
from speed; that is a normal, cold drug. When people are high on these drugs, how are they ever going to 
consider behaviour that would be irrational to us as people who are not on those drugs? We must not forget that 
behaviour is rational to everyone who does it; that is just a fact of life. For people on drugs, what we see as a 
standard is quite different, because those people are acting impulsively. If we think that having mandatory 
sentencing law on its own will be a deterrent, are we not fooling ourselves?  

The most ambivalent of the United States experience that we can find relates to sexual assault and homicide. 
These are highly premeditated offences in most cases. Do not forget that Rockefeller introduced mandatory 
sentencing to deter drug offences in New York. That legislation was finally repealed after 30 years, with people 
accepting failure. The typical US experience is coloured with regret. My research officer went to New York. I 
sent him there especially for this purpose. He spoke to one of the US justice agencies. That should not be 
recorded in Hansard actually, because it is not quite true! He went on to say that typically what has happened in 
the US is that a city finds it has an acute crime problem. The legislature wants to address that problem, which is 
what happened in the 1970s and the 1980s. It introduces mandatory sentencing. Following that, this chap said, 
however, a lot of people tend to say that maybe they over-reacted and went too far. We know that there will be 
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sections of our community that will be particularly affected by this when they commit offences. One side of me 
says that if they have assaulted the police, they deserve the punishment. However, the punishment we are talking 
about is a sledge hammer—that blunt. It is not that refined by a justice who considers the evidence provided 
relevant to the circumstances at hand.  

In respect of young offenders, when very young offenders are aged 12 or 14 years and younger, they worry me. 
However, with a 16 or 17-year-old, who is in a juvenile category, I am more ambivalent about them being under 
the same law as though they were 18, 19 or 20, especially if a big chap launches himself at a policeman. He is 
pretty sure what he is doing in his own mind under the circumstances that he is in at the time. Nonetheless, if we 
can save people from potential injustice, and jail is not the place they should go to, that is comforting to consider.  

There are already checks and balances for juveniles. Prior to prosecution, I am advised that the police, in 
conjunction with the Attorney General’s consultation with them, will have a senior committee of a senior 
sergeant and superintendent to consider whether an offender should be prosecuted. That is placing a lot of 
confidence in the police themselves, but at some stage someone has to have confidence somewhere. Hopefully, 
they will make their judgements, as I think they must do already, because, as Hon Giz Watson has said, there 
have been no appeals. I think that there are other examples. In talking to a victim who was a policeman in a 
country town when he was assaulted, I was told that in that case the offender was taken to the court and 
prosecuted. The magistrate in the course of the prosecution went down to the policeman, who was the victim, 
and said that he expected the policeman wanted the fellow to go to jail. The policeman told him that he said he 
did not. When the magistrate asked why the policeman did not, the policeman said that he knew the chap, 
because he had a partner who was on the other side of a family feud between his family and his partner’s family. 
The man was an Aboriginal. I know from working with Aboriginals that they carry baggage that we could never 
get near to understanding. He flew off the handle and assaulted the policeman. This chap was employed. He was 
not sent to jail. According to the victim’s account, this chap has got on with life in a positive way, although how 
positive I do not know. The police are making discretionary decisions in a way that I would hope will also 
prevail for juveniles. I would like it to prevail if we did not have this legislation. 

The Director of Public Prosecutions will also examine circumstances prior to making a prosecution. This is the 
result of discussions I had with the head of the Police Union, Mr Bill Armstrong. He pointed out that the DPP 
already has the option not to bring charges against a person in light of special or mitigating circumstances. In this 
way, it would appear that debate on whether juvenile offenders should be subject to mandatory sentencing laws 
is somewhat moot as discretion is always available. We may protect some juveniles from going to jail, which 
will be worthwhile, but I suspect that the DPP system may already provide good protection. 

At some time we will all have to wake up to the fact that the measures being considered do not comprise the 
solution. At the very best, they are only palliative measures. We have seen the worst because of the recidivism 
rate being so high, suggesting that we are not making any progress with the measures that we currently have. In 
my view, the solution lies in the roots of our society. Our social infrastructure and the values that we now have 
are creating the social dysfunction that is exhibited. Until we accept this core problem within the pluralist, and in 
many ways rich, cultural society that we have, we will not achieve any improvements. Crime is the symptom. I 
said this during my first address. Instead of trying to deal with the crime, as the Leader of the House said, 
sometimes we have to get to the core issue. The crimes include assaults, burglary, graffiti, drunkenness and 
drugs. When stealing cars was an issue, that was such a great thing to fix because the government of the day 
encouraged us to put immobilisers in our cars. The number of car thefts went down overnight. It was a great 
solution but we cannot do that with social problems. It is much tougher.  

The central theme to which I am referring is a bottoms up approach to attack the family and social dysfunction 
that we have in our society. We have lived with this approach for 150 to 200 years, probably ever since 
Governor Phillip first landed. When we read his history, we find that he had a bottoms up approach. We have a 
top down approach. No-one owns the solution. We continue to think that it is someone else’s problem. We as a 
community do not own that solution. We do not really support it in the way that we need to support it if we are 
going to make a difference. The solution I have in mind is a two-part solution. The first part is a generational 
plan. The community has to work together to develop its own plan for its own problems. One solution does not 
fit all. The solution for Kununurra will be quite different from the solution for Moora, Geraldton, Albany and so 
on. It has to come from the bottom up. It has to have that local shire or local council leadership, there have to be 
meetings with the community to work out the different components to the solution, and there has to be an 
integrated solution. When there are programs going every which way, it does not work. If there is a program gap, 
everything will slide through. The implications of the solution that I have in mind are quite far reaching. I look 
forward to discussing this issue with anyone who wishes to discuss it with me. The local towns and communities 
will then be accountable. They have to get the funding from the state and the commonwealth but they will be 



Extract from Hansard 
[COUNCIL - Tuesday, 18 August 2009] 

 p6013c-6037a 
Hon Sue Ellery; Hon Giz Watson; Hon Norman Moore; Deputy President; Hon Philip Gardiner; Hon Alison 

Xamon; Hon Kate Doust 

 [19] 

accountable for owning the solution and implementing it. That is the first stage of the solution. It begins with 
having a resource to go out and work with mothers as soon as they have their children and, if not, when they are 
still pregnant because things go wrong then as well. It has to begin at that stage; it is no good beginning when 
children are already two or three years of age. 

The second part of the solution is really an amelioration. Only then can we do things at the fringe because it is 
too hard to change people when they are aged 15, 16, 17 years and older. There are many ramifications to it. 
Leadership has to begin here; we have to provide the environment in which the leaders can come up through the 
communities and through the shires to make it work. It will take time to flesh out, but, as the Leader of the 
House said, the challenge is in our lap.  

As far as I am concerned, the outcomes under the current circumstances that we find ourselves when considering 
this bill are as follows. Mandatory sentencing for assaults against police and public service personnel was an 
election promise of the Liberal Party. I am personally very reluctant to fall to the persuasion of penal populism. 
However, I cannot argue against the claim that votes in the last election were influenced by the promise. Having 
said that, and as I have described, but nowhere near as well as Hon Giz Watson described, mandatory sentencing 
has not worked anywhere else as a deterrent, apart from segmented premeditational behaviour. In the United 
States there is some indication that it may have worked in sexual assault and homicide, two crimes where 
premeditation is mostly well considered, well planned and then executed. 

To make this bill work in our society we are wasting our time leaving it as the black and white print on the paper 
that we have before us. It has to be accompanied by a package of measures to support it. The bill may be the 
catalyst but if we can put a package of measures around it—which will not be in the bill; this will be government 
management—there is a chance that we might make some progress. I have discussed this with my Nationals 
colleagues and with the Attorney General. I have written to him about a package. My letter mentioned three parts 
but it originally included a fourth part, which the Attorney General has already included, either at his own 
initiative or as a result of what we were saying back in May. He has a three-year review in the legislation. That is 
the first thing.  

The second aspect is the dynamic part. We need to have an educational aspect to this bill so that people can 
relate to it and understand how to deal with police and public officers, and how to deal with certain situations. 
The education program that we have proposed is twofold. Police officers need to get back into schools. I have 
heard firsthand from the commissioner that education and community work is not his first priority. When we 
send our troops to Iraq and Afghanistan, their priority is to make those countries peaceful places in which to live. 
However, to do that, their equal priority is to win the hearts and minds of those people in whose country they are 
engaging in combat. We need to do the same thing here. People who exercise the element of control to protect us 
need equally to win the hearts and minds of those whom they are controlling. In my view, one way in which that 
can be done is by requiring police officers to visit schools. I am not talking about some central police officers. I 
am talking about the local police officers going into schools and addressing students, maybe in years 6, 8, 10 and 
12—that is, every second year, or something like that—and maybe once a year or twice a year, so that young 
children can see that these officers are human beings, they have families, and they are endangering their lives to 
protect us. I remember clearly to this very day when someone came to visit my primary school. That person was 
not a police officer, but a parliamentarian. I suspect that when a person from outside goes to visit a school, it can 
make a difference, and children will remember. A police officer was posted to Rottnest Island in the late 1990s. 
In his first year there, it was mayhem. There were assaults and there was drunkenness. This was just over the 
school leavers period—post exams. So he went to visit all the schools in the metropolitan area—the year-12 
classes—and he addressed the students. Sure, the next year there was drunkenness and playing around, but there 
were no assaults. That continued for the eight years that he was at Rottnest. That is some positive evidence, at 
last, that if we engage the right people at the right times, we will get results. 

The other education path that I have proposed to the Attorney General is a sustained advertising program. Again, 
this initiative is not mine. It has come from the former head of the WA Police Union. He said that that 
advertising campaign needs to be very big. However, the type of campaign I have in mind will have three or four 
different segments. If a few of us were in a bar and I was getting a bit out of hand, and a police officer came in to 
try to restore the peace and I was about to hit him, my friends would say, “Phil, if you do that, you will go to 
jail.” Such an example of how to deal with a confronting situation—and other examples that could be dreamt up 
by people much better at that than I am—could be shown on television. Those types of measures could make a 
difference. We cannot bring in an advertising program such as that for just three weeks. It needs to continue for a 
couple of years. We have estimated that such an advertising campaign will cost about $1 million a year. All we 
will need to do to pay for that is reduce the number of people who will go to jail. I was told by people from WA 
Police that it is estimated that 30 people might go to jail under this bill. When we do the mathematics on the 
$75 000 a year and divide it by two—because not everyone will get the maximum one-year sentence—the cost 
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will be roughly $1 million. If we reduce the number of people going to jail by half, that will pay for half of the 
package. 

The third element is engagement between the police and the judiciary. Some would say that the separation of 
powers is an issue here. We have discussed this with the Attorney General. There is already some engagement 
between the police and the judiciary. The interesting thing is that I thought judges would meet with their fellow 
judges and they would talk about different things and do some self-examination of their judgements. But in fact 
the chief judges and the chief magistrates organise their own timetable and do their own work, as does each 
individual judge. There is not a lot of interaction in the way that they do their job. In our terms, we need the 
judiciary to understand the plight of the police and public officers who are dealing with the community. 

I am extremely uncomfortable with the bill before the house. I have a letter from the Attorney General in 
response to my letter written on 7 August, following a discussion that we had with him. The measures that I have 
requested as part of a package will require some budgetary consideration, with which he has been unable to deal 
at this point in time. I do have his commitment to this extent, as he writes — 

However, I will pursue these suggestion with both the Premier and Minister for Police when the Bill has 
been passed. 

I know what the cynics would say, but I am placing my confidence in the Attorney General, based on the degree 
of discomfort that I perceived in the words that he delivered in his second reading speech, and also in his 
indication that he will be serious in pursuing the measures we have put in that letter to the extent that they will 
improve the outcome to the level that we desire. Therefore, as a consequence of all those factors, I will be voting 
for the bill. 

HON ALISON XAMON (East Metropolitan) [9.27 pm]: I begin my comments on the Criminal Code 
Amendment Bill 2008 by placing on record that, in opposing this bill, the Greens (WA) are not suggesting that 
violence towards police officers or any other public officer, or in fact anyone at all, is acceptable. Our police, 
nurses, prison officers, ambulance officers and teachers all deserve to be safe at work, as do our cleaners, bus 
drivers, lab technicians, gardeners, electricians and, I might suggest, even politicians. All workers deserve to be 
safe at work. I have a long history of working towards upholding workers’ safety. All people should enjoy the 
fundamental right to live their lives free from violence at work and elsewhere. 

I take exception to the Leader of the House suggesting that alternative solutions have not been proffered by the 
Greens, and indeed a number of experts around the world, to the sorts of measures that have been proposed in 
this bill. I thank Hon Philip Gardiner for acknowledging in his contribution that Hon Giz Watson in her response 
to this bill suggested a number of alternative strategies to address assaults. I note that he also suggested a few of 
his own. If people missed what Hon Giz Watson had to say on behalf of the Greens, I suggest they read 
Hansard. Part of my frustration with this sort of legislation is that I think it is a distraction from the debates that 
we need to have in seeking real, long-term solutions to violent assaults against anyone, including our police and 
public officers. The Greens support real measures to achieve safety at work, and always have, but this bill will 
not do that, as is evidenced in other jurisdictions that have tried to enforce such measures. 

Sometimes, perhaps most times, although it is not for me to say, jail should be the result of serious assault 
against anyone. This debate has never been about suggesting that jail as a penalty for assault should never occur. 
It is about the removal of judicial discretion. It is about trying to pretend that, when we are meting out justice, we 
can ever determine that one size fits all in something as serious as sending people, including children, to jail. I 
want members to be very clear that we are talking about children. I refer members to section 29 of the Criminal 
Code if they are in any doubt. I also refer to the current law under the Sentencing Act 1995; I think we have 
actually got it pretty right. Section 6, “Principles of sentencing”, states — 

(1) A sentence imposed on an offender must be commensurate with the seriousness of the offence. 

(2) The seriousness of an offence must be determined by taking into account — 

(a) the statutory penalty for the offence;  

(b) the circumstances of the commission of the offence, including the vulnerability of any 
victim of the offence; 

(c) any aggravating factors; and 

(d) any mitigating factors. 

Section 6(4) states — 

A court must not impose a sentence of imprisonment on an offender unless it decides that — 
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(a) the seriousness of the offence is such that only imprisonment can be justified; or 

(b) the protection of the community requires it. 

Section 7(1), “Aggravating factors”, states — 

Aggravating factors are factors which, in the court’s opinion, increase the culpability of the offender. 

Section 8, “Mitigating factors”, states — 

(1) Mitigating factors are factors which, in the court’s opinion, decrease the culpability of the 
offender or decrease the extent to which the offender should be punished. 

(2) A plea of guilty by an offender is a mitigating factor and the earlier in proceedings that it is 
made, or indication is given that it will be made, the greater the mitigation. 

If I were representing clients charged under the provisions within this bill, I would never recommend that they 
plead guilty. There would be no point. There is no incentive. The incentive to plead guilty, and thus prevent 
clogging of the courts and allow victims of assaults to avoid painful court proceedings, has effectively been 
removed. Opposition to mandatory sentencing does not constitute opposition to sentencing. This opposition is 
grounded on the understanding that there is no such thing as “one size fits all” in justice.  

Hon Giz Watson has spoken at length about the many and myriad concerns about moves towards mandatory 
sentencing, and the Greens (WA) have a long history of trying to bring this perspective to our law-making. I will 
not repeat everything that she has so clearly articulated in such an informed manner, other than to say that I of 
course completely agree with those informed views. These views are shared, incidentally, by people who are the 
most informed on such matters—criminologists, people who work with prisoners and people who work in the 
law. 

I will not suggest that this bill does not resonate with many people in the wider community. People are genuinely 
sick of the perceived rise in violence, and the actual violence they see around them. I am sick of it also, but that 
is no excuse for the introduction of bad laws. These are bad laws, primarily because mandatory sentencing does 
not work, but also because it risks the denial of justice. Mandatory sentencing can have the effect of exposing 
people to a culture of crime to which they would otherwise not have been exposed. I am thinking primarily of 
child offenders, but of course it can also apply to adults. I am also concerned because this has the potential to 
tear families apart. 

The beauty of our rule of law has always been that it deals with each case as it arises on its individual merits. We 
are now gutting a fundamental premise on which our laws, culture and sense of justice has been founded. 

I wish to share a story with members; it is one of many that I have heard over many months. I will relay it almost 
verbatim, with only the circumstances of location removed. It is from an email that I think a number of members 
have received, but I will relay the story anyway.  

A criminal lawyer recently acted for a woman charged with assaulting a public officer. She had pulled a clump 
of hair from a female police officer’s head. I will not cite her name, although her circumstances were raised in 
open court. She was in a public place with her partner and four children. She and her partner had been drinking. 
He assaulted her in public and in the presence of their children—there was a 15-year history of domestic 
violence—by pushing her to the ground and not letting her stand up. She became hysterical and the family was 
evicted from the public place. Walking from the public place, she was still crying and yelling, and attracting 
attention. Police attended and arrested her for being disorderly. She raised an arm at a police officer as if to strike 
him and he, many times larger than her, arrested her, forcibly taking her to the ground and handcuffing her. The 
lawyer has watched video footage of the incident. She suffered bruising to her legs and back and told the lawyer 
that she could not walk for several days. A few minutes later in the back of the paddy wagon she grabbed the 
hair of a woman police officer and in the struggle pulled some from her head. Some weeks after this incident, her 
partner of 15 years died from a drug overdose and she and her teenaged son discovered the body. She was left 
with four children and no income and had to move house to be near her family. In the associated stresses she 
suffered a stroke and was hospitalised. By the time of her sentencing, she was on the mend. She was being 
treated for her long-standing depression, the stroke had forced her to stop drinking and smoking, resulting in 
other improvements in her health, and her children had settled into a new school and were enjoying renewed 
contact with her family. Her 15-year-old son had started to attend school for the first time in about a year. He had 
also been a victim of domestic violence. She was a prime candidate for a period of community supervision. She 
did receive a period of community supervision and to the lawyer’s knowledge has not reoffended. These are the 
results the community wants from the criminal justice system. Had mandatory sentencing applied, she would 
have received a term of imprisonment and these children having just lost one parent would lose another. 
Whatever stability they had recovered would have been snatched from them. The improvements she had wrought 
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would have been lost and this woman with no relevant criminal history would have been imprisoned at huge 
expense to the community where she would be exposed to negativity and criminality she had never seen before. 
The sentencing process required the utmost discretion. She was not sentenced by a lenient magistrate and the 
lawyer does not consider her sentence a lenient one. She had no record and there were all sorts of reasons why 
she offended. Those reasons were addressed when discretion was applied resulting in the correct position. The 
lawyer asks: please do not remove that discretion from judicial officers. 

It is these sorts of stories that bring home the harsh reality of what this Council potentially allows to pass. What 
this woman did to that police officer is not okay and I am not suggesting that it is. If anyone were to suggest that 
is what I was saying, that would be mischievous and misleading. However, this woman was sentenced and she 
had to get her act together. Most importantly, her children were finally able to potentially have a positive life. 
Imagine how terrible it would have been after everything those children had already been through if they had 
then lost their mother to mandatory imprisonment just when she was getting her life back in order.  

I will talk a little more about children and this legislation. I will talk about my deep concern specifically about 
the inclusion of children being mandatorily sent to prison. The Greens (WA) will move an amendment—in fact, 
I believe members have that in front of them now—to exclude children from this legislation. Do not get me 
wrong; I think the whole bill needs to be scrapped, but at this desperate hour we will at least try to ameliorate the 
absolute worst of this appalling and draconian bill, a bill, I might add, that I believe is driven by anger and 
vengeance, not by an abiding commitment to justice. I was dismayed to hear in question time this evening that 
the Commissioner for Children and Young People was not even consulted. I share Hon Giz Watson’s concerns 
that the commissioner’s opinion was not even sought. Like Hon Giz Watson, I ask: what is the point of having a 
Commissioner for Children and Young People if we are not even going to seek her advice on something as 
important as legislation that is potentially going to send children immediately to jail? I would argue the inclusion 
of the compulsory jailing of children is potentially contrary to a number of treaties to which we are party, in 
particular our obligations under the United Nations Convention on the Rights of the Child. In the words of the 
parliamentary Joint Standing Committee on Treaties — 

Mandatory sentencing does not take into account the child’s age, the facts of the current offence, the 
individual circumstances of the person, consideration of an appropriate period of time or the application 
of judicial discretion. Mandatory sentences restrict the court’s capacity to ensure that the punishment is 
proportional to the seriousness of the offence and in relation to the rehabilitative options.  

Put simply, how can we ensure that justice is served and that we are protecting our children if we are not even 
allowing for individual circumstances to be considered? Where is the consideration for the rehabilitation of our 
young children including those who may have offended only once? Where is the consideration of the individual 
circumstances of our troubled children when we are determining how long we are imprisoning them or whether 
it is even in the interests of that child to be imprisoned at all? 

This bill that is in front of us appears to run contrary to Australia’s obligations to children under articles 37(b) 
and 40(4) of the Convention on the Rights of the Child, to which Australia is a state party. Article 37(b) states — 

No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or 
imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last 
resort and for the shortest appropriate period of time; 

The bill that is before us makes detention mandatory. It is the only measure available to the courts; hence, it is, 
of course, in no way only a last resort. One could also argue about its arbitrary nature. It also allows little 
discretion regarding the period of detention. Article 40(4) of the Convention on the Rights of the Child states — 

A variety of dispositions, such as care, guidance and supervision orders; counselling; probation; foster 
care; education and vocational training programmes and other alternatives to institutional care shall be 
available to ensure that children are dealt with in a manner appropriate to their well-being and 
proportionate both to their circumstances and the offence. 

This bill fails to provide any of the variety of dispositions mentioned, and it does not allow discretion to ensure 
appropriate and proportionate treatment of children. 

I am also concerned about Australia’s other international obligations with respect to mandatory sentencing. 
Article 14(4) of the International Covenant on Civil and Political Rights states — 

In the case of juvenile persons, the procedure shall be such as will take account of their age and the 
desirability of promoting their rehabilitation. 

Article 14(5) states — 
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Everyone convicted of a crime shall have the right to his conviction and sentence being reviewed by a 
higher tribunal according to law. 

Arguably, this bill does not comply with either of these articles. Instead of applying increasingly punitive 
measures and instead of buckling to simplistic and populist measures, we need to focus on the need for more 
appropriate programs that serve to prevent these sorts of crimes in the first place. Far from protecting our 
generations of the future, increasing detention rates through mandatory sentencing will put more young Western 
Australians in a position in which they are exposed to criminal influences at a very young age. 

I will read a quote from The West Australian of 4 July this year attributed to Chief Justice Wayne Martin in 
noting that much of the crime that is coming before the courts has been committed by young people when they 
are under the influence or alcohol or drugs. Chief Justice Martin is reported as saying — 

Rational processes of reasoning, of the kind that we might employ, are irrelevant to these offenders. … 
Programs that support young people at risk of offending even before they become involved in the 
criminal justice system are likely to enhance the protection of the community more effectively than 
increasing juvenile detention. 

I am not sure how many members saw the recent television report about the midnight basketball program that is 
being run in my electorate. It is quite uplifting. The program has reportedly resulted in less antisocial behaviour 
and lower crime rates in the area. It has also had a significant positive effect on the relationship between police 
and youths. It is a program that helps deal with the causes of crime. It rewards people demonstrating appropriate 
behaviour in our community. In contrast, the bill that is before the house is likely to have a negative impact on 
relations between youths and police. It will, of course, result in an increase in the number of these youths who 
end up in detention. The implications for these young people are severe. After a jail sentence, employment 
prospects are prejudiced, and the young person is at a distinct disadvantage. This can foster resentment and 
contempt for society, leading to more significant criminal and antisocial outcomes, which I do not think any of 
us want. 

The racial dimension to mandatory detention must also be highlighted. While the bare words of this bill do not 
target, obviously, a specific segment of the population, mandatory detention and sentencing have a drastically 
disproportionate impact on incarceration rates for Indigenous Australians. This is going entirely in the wrong 
direction. We should be focusing on decreasing the rates of Aboriginal incarceration rather than increasing them. 
We are all aware of the horrendous figures. Aboriginal males are 20 times more likely to be in a WA prison than 
their non-Aboriginal counterparts. These laws will result in the increased removal of Aboriginal children from 
their homes. In many cases, they will be sent thousands of kilometres away to the Rangeview Remand Centre. 
This bill is also contrary to recommendation 92 of the 1991 report of the Royal Commission into Aboriginal 
Deaths in Custody that called on states and territories to ensure that imprisonment was a sanction of last resort. I 
implore members of this house to give serious consideration to supporting the amendment; at least to remove 
children from this bill. I ask members to think about the children in their lives and to contemplate whether any of 
those children have ever run off the rails or just been downright stupid, or ever abused drugs or alcohol, even as 
a one-off. Maybe it was even you who was an idiot as a child or a teenager—maybe even once. Sometimes 
adolescents who assault someone else deserve to be put in jail—I have said that already—in which case that is 
where they should end up. Existing laws most certainly allow for that. But with this bill, no matter what the 
circumstances of the incident might be or whether there are mitigating circumstances, consideration is not given 
to any of these things. That is what it means to make it mandatory. I have said it once, and I will say it again—
these are bad laws. Please do not be a part of making them, but, at the very least, please take children out of it. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [9.46 pm]: I rise tonight to 
make a few comments on the Criminal Code Amendment Bill 2008. I have listened very carefully to the 
comments made by former speakers. I might go over a couple of matters that have already been raised and share 
some of my views.  

I noted that very early on, when this legislation was first introduced into the other place, in some of the media 
commentary—I am pretty sure that I am quoting the right person—the Attorney General said that hard cases 
make bad law. I know that is a comment that is oft repeated but I think in this case it might be true. We all 
recognise that police have a very difficult job. We all recognise the importance of the role they play in our 
community. It is a hard job. I was interested to listen to Hon Giz Watson talk about health and safety studies 
within the police force. I know that at least two bills have come through this chamber that dealt with health and 
safety as it relates to police. The resources that are provided to police to provide physical support, and also the 
workplace structures and training that are put in place to assist them in their role are very important issues. I 
know that there have been a lot of very dreadful incidents involving police receiving severe injuries and that, 
sadly, in some cases that has been done intentionally. We have seen the gory photos in the media of people’s 
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faces being smashed in and we know of some police officers who are now incapacitated. Some of those incidents 
will have quite long and damaging impacts on their lives. It restrains them from doing other activities outside of 
their normal work life. Those sorts of things are of great concern. Perhaps the government needed to take more 
time before it reacted in the way it did. It was mainly the incident involving Constable Butcher that brought this 
legislation into being. The government needed to think more about how this could have been dealt with rather 
than just responding in a knee-jerk reaction. We are seeing, with this government in particular, a series of knee-
jerk reactions about how to deal with law and order.  

As Hon Philip Gardiner has already talked about—he is absolutely right—dealing with this in such a punitive 
manner will not fix the problem. It is indeed a bandaid approach to dealing with law and order issues. It will not 
resolve the problems of the failure of the family unit in our society. It does not deal with how young people in 
particular do not know how to respond in the community. They do not know how to stand up and account for 
themselves either in a family or in the community. I was talking about this issue to somebody in my office 
recently. This person, who is very actively engaged with their own faith, said, “It is very different now. When we 
were young, we would go along to our particular church, regardless of denomination, and things were 
happening—you had to talk about it.” This person also said, “Previously people had to explain their actions and 
account for what they did.” That does not happen now because, for whatever reason, people do not participate in 
those sorts of forums as much as they used to. Therefore, they do not necessarily learn to build those respect 
bases. They do not know how to respect the roles that different people play in our society. This person went on 
to say, “It is not just about being part of a faith; it could be part of a community group—the scouts or any other 
organisation—in which people had to learn to respect the various roles that people play either in that 
organisation, the family or the community.”  

The family issue has always been a concern for me as well. Hon Philip Gardiner is absolutely right about the 
flow-on effect of a family break-up. In some cases when that occurs the circumstances are beyond the control of 
the individuals. In some circumstances the break-up of the family might be the only answer to allow the people 
involved to move forward. There are lots of permutations as to why it happens.  

Rather than dealing with the outcomes in the way this legislation is proposing, the government needs to look at 
how to address the earlier issues. They should consider what support mechanisms should be put in place to 
provide advice, support and role modelling to these families. When Labor was in government, we attempted to 
do something like that through the parental support legislation. I know that parts of that legislation were 
acceptable to people when we pulled together various components of the public sector, including education, 
housing and works, counsellors and others who could provide support and advice to families. They could 
actually provide training to parents so that they knew what they were doing. Admittedly, there was a punitive 
measure attached to that if people got to the point at which they would not deal with the problem, and that 
punitive measure was knocked out of this place by the now government. It is horses for courses. Perhaps 
sometimes if we deal with an issue at the start, rather than at the end, we might have more success.  

This debate is similar to the debate on health and safety. In trying to resolve a matter, sometimes it requires an 
engineering solution. With these problems the engineering solution is to go back to the core family unit and work 
out what is going wrong and to try to assist in resolving those issues. We need to help to grow good citizens, 
people who understand their place in society and know what is expected of them in relating to people.  

There are a range of reasons why things are going wrong. I do not know whether it is because people are too 
busy and do not want to engage, do not have the time to engage or do not know how to relate to people in their 
families or communities. Sometimes people are in a situation in which they might get out of control by 
consuming alcohol, taking drugs or finding themselves in an emotional situation and things go wrong. If 
somebody is in a situation in which they are worked up and police or some other person become involved, things 
can just happen. It may be a one-off situation. I do not believe that a person should automatically be sent to jail. 
The government needs to look at other options.  

I was interested to see that in the past few years the New South Wales government has, in dealing with young 
people, tried to make an effort to reduce the number of young people who are sent to prison under a mandatory 
sentencing situation. I understand that a couple of years ago the figure was reduced from more than 500 to just 
under 300. That state has taken an active position in providing other mechanisms to deal with the issue rather 
than jail—for example, work orders, bonds, other forms of detention, counselling or other mechanisms. I know 
that some people might regard that as a soft option, but it might work for some offenders and get them back into 
a situation whereby they can get themselves sorted out and appreciate that they made a mistake. We all make 
mistakes, but I do not think sending somebody to jail because they have made one mistake is the answer. I am 
worried that not giving a judge the discretion to fully assess a situation will mean that a lot of people are sent to 
jail that should not be.  
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I am not normally a cricket follower—I know Mr President is a keen cricket buff—but last week I was listening 
to the radio when I heard a story about a young cricketer called Luke Pomersbach. When I heard about the 
incident that he had been involved in and how his case had been handled, I thought: Gee, it is just as well for this 
young bloke that this legislation has not been passed yet, because he would probably be sent to jail for what he 
did. He is off and away, but I wondered, if his court case had been delayed until after the enactment of this 
legislation, what would have happened to him. 

Hon Norman Moore: It’s just as well he didn’t do a lot more damage to people than he did. 

Hon KATE DOUST: I do not know him and I do not know his situation, but having heard what I did on the 
radio, it got me thinking about how it would have impacted on him if this legislation had been enacted. He has 
now been allowed to go away and assess his situation. He was given a non-custodial penalty which will not 
preclude him from getting on with his life. He can admit he made a mistake and sort himself out. We need to be 
very careful and we should not always apply a custodial sentence solution to fix a problem; we should consider a 
range of options to address these issues. It is very serious, but I do not think that the government is considering 
those other options. Fairly soon we will have the hoon legislation coming to this place. I think the punitive 
measures in that legislation do not deal with the problem; it is no more than a bandaid. We need to go back to the 
core issue of how are we to get families back on track. How are we going to get young people, in particular, to 
the point whereby they respect authority figures such as the police? Times have changed.  

I heard the idea about sending police back into schools. I know that in a couple of schools in the South 
Metropolitan Region, for example in Rockingham, they used to have that. Good luck to whoever is able to 
persuade the government to do that. Having heard the police commissioner’s views, I do not think he was all that 
keen on the use of manpower for that purpose. I do not know if that is really the answer to the problem. There 
has to be another way. I still think it is the responsibility of the family unit and people raising children to educate 
their children about who the people are they should look up to and respect, and who the people are that they 
should not go out and belt around the head. I would say that in most cases that would be the police, but there is 
also a range of other people who fall into that category. The police are bearing the brunt of the loss of respect 
and are facing eruptions of anger for whatever reason, be it a tense situation or drug or alcohol involvement.    

I understand that there was debate in the other place about the consequences for a mentally ill person who had 
gotten involved in an incident. I understand that the Attorney General said that there would be a discretion 
applied for those people, but I do not think that is covered in this legislation. I have always been of the view that 
if there are going to be exceptions to the rule, then they need to be very clearly stipulated in the legislation, 
because that eventuality will arise at some point. If this government were genuine about getting good legislation 
through—I am not necessarily saying this is not good legislation—it would need to be more open, perhaps, to 
some of those other ideas about how to deal with this problem. I note a number of amendments on the 
supplementary notice paper from Hon Giz Watson and also from Hon Sue Ellery. It will be disappointing if after 
dealing with this legislation and going through the committee stage where the arguments for these changes are 
put—I would imagine in an intelligent manner—the government, even though it may not support the 
amendments, would not want to improve the tone of the legislation and the outcomes. It will be disappointing if 
the government disregarded that process and will not change the bill.  

Hon Norman Moore: I have already said we will consider it.  

Hon KATE DOUST: I know that is what the Leader of the House has said, but is Hon Norman Moore handling 
the bill or is it Hon Michael Mischin? 

Debate adjourned, pursuant to standing orders. 
 


